Swedish
Defence
University

“Between Serious Risk and State Responsibility: The
Temporal Scope of the Obligation to Prevent Genocide in
ICJ Jurisprudence”

To what extent does the jurisprudence of the ICJ provide a coherent temporal

framework for determining the emergence and breach of the obligation to

prevent genocide?

Master’s Programme in International Operational Law (LLM)
Master’s Thesis, 15 hp

May 2025

Author: Leonie Kristin Vajen

Supervisor: Stuart Maslen



“Experience is a brutal teacher, but you learn. My God, do you learn.”

—C. S. Lewis



List of Abbr

ARSIWA

ECtHR

FRY

ICJ

ICTR

ICTY

ILC

para.

paras.

UN

UNRWA

US/U.S.

V.

eviations

Articles on Responsibility of States for Internationally Wrongful Acts
European Court of Human Rights

Federal Republic of Yugoslavia

International Court of Justice

International Criminal Tribunal for Rwanda

International Criminal Tribunal for the former Yugoslavia
International Law Commission

paragraph

paragraphs

United Nations

United Nations Relief and Works Agency for Palestine Refugees in the Near
East

United States

versus

Shortened References

Application of the Convention on the Prevention and Punishment of the

Bosnia v. Serbia

Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro)

Application of the Convention on the Prevention and Punishment of the

Croatia v. Serbia

Crime of Genocide (Croatia v. Serbia)

Corfu Channel  Corfu Channel Case (United Kingdom v. Albania)

Nicaragua v.

United State

Military and Paramilitary Activities in and against Nicaragua (Nicaragua

S v. United States of America)



Pulp Mills

South Africa v.

Israel

The Gambia v.

Myanmar

Pulp Mills on the River Uruguay (Argentina v. Uruguay)

Application of the Convention on the Prevention and Punishment of the

Crime of Genocide in the Gaza Strip (South Africa v. Israel)

Application of the Convention on the Prevention and Punishment of the

Crime of Genocide (The Gambia v. Myanmar)



Contents

Chapter 1 — INtrOQUCLION .....c.eieiiiiiieiiecie ettt ettt sre et e e ebeesaaeebeessaeenseesnseenseennns 7
Background and MOtIVALION .........cc.eeeiiiiiiiieiiiec ettt e e et eetae e s aeeessaeeessreeesaaee s 7
RESCATCH QUESTION .....eeiiieiiieiie ettt ettt s e et essaeenbeeenaeenseenens 9
IMEthOAOLOZY ...ttt ettt ettt st e e bt e e b e e ssaeeebeesseeenseensaesnsaenseaans 9
ThesisS ROAAMAD .......ioiiiiieiii ettt e e ra e e s ve e e ssbeeessseeennseeas 9
Chapter 2 — The Legal Framework of the Obligation to Prevent Genocide ...........cccceeuenneen. 10
2.1. The Genocide CONVENTION ........eeiuiiiiiiiitieeieeiie ettt ettt ettt et steesaeeebeeseeesaeeas 10
2.1.1. PUrpose and STIUCTULE .........ccueeiiieriieeiieiie et eeiee ettt e eteetee e e aaesreesaaeenbeessneensees 10
2.1.2. Drafting RiStOTY ....cooueieiieiie ettt ettt sttt 12

2.2 Object and Purpose of the CONVENTION ........eevieeiieriieeiieriie et 13
2.3 Article I and the Two-Fold Obligation............c.eecuieriiriiieniieiieeieeieeeee e 14
2.4 Absence of Temporal GUIdANCE ........c.eeeuiiiiieriiiiieieeeee et 16
Chapter 3 — The ICJ and the Construction of the Obligation to Prevent..............ccocovvenunnnnen. 17
3.1 The Bosnia Genocide Case (2007) ICT ...c..oiiiiiiiiiieeeee e 17
3.1.1 Relevance for the Present ANalySiS........ccoeevieiierieeiiieniieieerie e 19

3.2 Outcome of the Bosnia v. Serbia Conflict ...........ccccoeriiiiiiiiiiiiiiiicieeeee e 19
3.2.1 Provisional Measures and the Immediate Relevance of Conduct............ccccceueneen. 19
3.2.2 The Obligation of Conduct and the Due Diligence Standard .............cccceevveveennee. 19
3.2.3 “Knew or Should Have Known” — The Knowledge Threshold............c..cccccccene. 20
3.2.4 Capacity t0 INTTUENCE .......eveeiiieiieeee et 20
3.2.5 Finding of Breach and the Limits of Responsibility..........cccccocceviiniiiiininiincnnns 21

3.3 Framework constituted by ICJ pursuant to Bosnia v. Serbia .............cccoeeeuveevcveencuenannne. 21
3.4 The Role of Provisional MEaSuIes ..........cccueeruieiiieriieniiiiieeie ettt 22
3.4.1. The Gambia V. MYANIMAT .......cccoviieiiieeiiieeiieeeiieeeireeeieeeeineesaeeessneeesnseeessneesnsseens 23
3.4.2. South Africa V. ISTACL.....cc.eiiiiiiiiiiee e 25
3.4.3. Implications for third States...........ccccuiiiiiiriieiieie et 27
3.4.4. Chapter CONCIUSION. ....ccviiiiiieeiiieeiiieesteeesteeerteeeaeeeereesaaeeeseeessseeessseeessseesnnseeas 29
Chapter 4 — Due Diligence as an Interpretative Framework............cocooeviiniininiininnncnnn, 29
4.1 The Concept of Due Diligence in International Law ............cccooeeviieeiiieniieencieeeeeeee, 29
4.2 Due Diligence in the Jurisprudence of the International Court of Justice ..........c.......... 30
4.3 Limits of Due Diligence as an Interpretative ToOl..........cccveeriieeiiieeiiieeieeeee e 31
4.4, Chapter CONCIUSION......cccutiiuiieiieiie ettt ettt ettt ettt e et estteebeesteesabeesaaeeabeenseeenseas 32



Chapter 5 — The Structural Coherence of the Obligation to Prevent Genocide...................... 33

5. The Temporal Structure of Prevention...........cccceecveerieiiiiiiiieniiieieecie et 33
5.1 The Core Temporal TeNSION ......cccuviieiiiieeiieeciieeeiee et e et e e ere e aee e e aeeesbeeeseseeennseeas 33
5.2 The Trigger Problem: Serious RisSK...........ccooviiriiiiiiiiiiiiiecie e 36
5.3 The Knowledge Threshold: Epistemic Instability ..........cccccceevieiiiieiieniiieiienieeieeee 37
5.4 Structural Constraints on State Responsibility .........cccccccveeviiiiiiiieiiieeiecceeeeee e 38
5.5 The Structural ParadoX ..........coceeiieiiiriiniiieeiesceeees ettt 41
Chapter 6 — CONCIUSION.......ciiiiiieiie ettt et e e e e e s e e e saaeeebeeessbeeessseeensseaenns 42
L2 10) FT0Tea :15) 1| N OSSOSO 45



Chapter 1 — Introduction

Background and Motivation

Genocide, or acts and precursors to genocide, can be traced throughout history, long before the
term itself entered the legal and political vocabulary.! Accounts of mass violence, persecution,
and destruction of human groups have been documented in diaries, archives, literature, and
collective memory, reflecting a persistent human need to record and make sense of such
atrocities.> Yet, despite their recurrence, these events remained without a unified legal

designation or framework for much of history.’

It was only in the aftermath of the Holocaust that the term “genocide,” coined by Raphael
Lemkin, gained recognition and was subsequently codified in international law*. The adoption
of the Convention on the Prevention and Punishment of the Crime of Genocide (hereinafter the
Convention) in 1948 marked a decisive moment in this development.® For the first time,
international law sought not only to define and criminalise genocide, but to establish a legal

framework aimed at protecting human groups from destruction.®

However, the Convention does more than criminalise genocide. It establishes a two-fold
obligation upon states: not only to punish genocide, but to prevent it.” While the practice of
international law has often gravitated toward punishment, through international tribunals and
criminal accountability, the structure and wording of the Convention suggest a broader
ambition.? Its title itself places prevention before punishment. In this sense, the order of the
Convention is higher: it does not merely seek to respond to genocide after it occurs but aspires

to avert it before it unfolds.

!'See: Kiernan B, Blood and Soil: A World History of Genocide and Extermination from Sparta to Darfur (Yale
University Press 2007). For a broader discussion of historical precursors to genocide, including the roles of
expansionism, agrarian ideology, racial supremacy, and state-driven violence in recurring patterns of mass
atrocities across different societies and historical periods

2 Andreopoulos, G.J. (2026, March 27). genocide. Encyclopedia Britannica.
https://www.britannica.com/topic/genocide

3 Raphael Lemkin, Axis Rule in Occupied Europe (Carnegie Endowment for International Peace 1944) preface
p. xiii

4 Ibid preface p. xi

3> Mark Lewis, The Birth of the New Justice: The Internationalization of Crime and Punishment, 1919-1950
(Oxford University Press 2014) p. 181 f

¢ Tbid

7 Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948, entered
into force 12 January 1951) 78 UNTS 277 (“Genocide Convention™) Art. |

8 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v Serbia and Montenegro) (Judgment of 26 February 2007) [2007] ICJ Rep 43 paras. 162, 426

7
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This emphasis is particularly significant in light of the historical reality that genocide has often
gone unpunished, and continues, in many instances, to evade accountability.” Although
international courts and tribunals, such as the International Criminal Tribunal for Rwanda
(hereinafter ICTR)!® and the International Criminal Tribunal for the former Yugoslavia
(hereinafter ICTY)!!, have secured convictions for genocide, these remain limited in number,
and no State has been definitively held responsible for committing genocide before the
International Court of Justice (hereinafter ICJ or the Court).!? This gap between legal aspiration
and practical enforcement underscores the importance of the Convention’s preventive

dimension.

Yet, despite its centrality, the obligation to prevent genocide remains legally underdefined. !
While Article I clearly establishes that states undertake to prevent genocide, it does not specify
when this obligation arises, nor when a failure to act amounts to a breach. The concept of
prevention inherently introduces a temporal dimension: it requires action before harm occurs.
However, the Convention itself provides little guidance as to how this temporal element is to

be understood in legal terms.'*

It is within this gap that the jurisprudence of the ICJ becomes particularly significant. Through
its case law, most notably in Bosnia and Herzegovina v. Serbia and Montenegro (2007)
(hereinafter Bosnia v. Serbia), the Court has sought to give content to the obligation to prevent,
linking it to standards such as knowledge, risk, and due diligence.!” At the same time, however,
its interpretation raises further questions regarding the precise moment at which the obligation

is triggered and when it is considered breached.

Accordingly, this thesis examines the temporal scope of the obligation to prevent genocide and

the extent to which it has been clarified through judicial interpretation.

 William Schabas, “Nuremberg and the Drafting of the Genocide Convention” (2022) 21 Washington
University Global Study Law Review 71. P.

10 International Criminal Tribunal for Rwanda, ‘About the ICTR” https://unictr.irmct.org/en/tribunal accessed 8
May 2026; International Criminal

! Tribunal for the former Yugoslavia, ‘About the ICTY https://www.icty.org/en/about/tribunal accessed 8 May
2026.

12 Bosnia v Serbia (Judgment) [2007] ICJ Rep 43, paras 430-438.

13 Marko Milanovi¢, ‘State Responsibility for Genocide’ (2006) 17(3) European Journal of International Law
553, p. 571

14 Jie Song and Qingjiang Kong, 'A Generalization of the Obligation to Prevent: From Genocide Convention to
Racial Discrimination Convention' (2011) 6(1) Front. Law China 1., p. 8

15 Bosnia v Serbia (Judgment) [2007] ICJ Rep 43, paras 431 f.
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Research question
To what extent does the jurisprudence of the ICJ provide a coherent temporal framework for

determining the emergence and breach of the obligation to prevent genocide?

Sub question:
How does the Court’s reliance on a “serious risk” standard and due diligence affect the

temporal scope of state responsibility?

Methodology

Methodologically, the thesis adopts a doctrinal approach, centred on the analysis of treaty law,
judicial decisions, and relevant principles of state responsibility. Particular emphasis is placed
on the jurisprudence of the ICJ, supplemented where appropriate by comparative insights from
other areas of international law in order to clarify key concepts such as “serious risk” and due

diligence.

The significance of this inquiry extends beyond doctrinal clarification. The effectiveness of the
obligation to prevent genocide depends not only on its formal recognition, but on the ability to
determine when states are required to act and when they may be held accountable for failing to
do so. A lack of temporal clarity risks undermining the preventive function of the Convention,
reducing it to a largely retrospective mechanism rather than a genuinely forward-looking legal

tool.

Thesis Roadmap

This thesis is divided into six chapters.

Chapter 2 examines the legal framework of the obligation to prevent genocide under the
Genocide Convention. It analyses the drafting history, the object and purpose of the
Convention, and Article I, with particular emphasis on the absence of explicit temporal

guidance regarding the emergence and breach of the obligation.

Chapter 3 turns to the jurisprudence of the International Court of Justice and explores how the
Court has interpreted and developed the obligation to prevent genocide. Focusing primarily on
Bosnia v. Serbia (2007), as well as more recent proceedings such as The Gambia v. Myanmar
(ICJ) and South Africa v. Israel (ICJ), it identifies the key elements of the Court’s approach,

including the “serious risk” threshold and the role of provisional measures.



Chapter 4 analyses the concept of due diligence as an interpretative framework within
international law and assesses its role in shaping the obligation to prevent genocide. It evaluates
both the explanatory value and the limitations of due diligence in clarifying the temporal scope

of the obligation.

Chapter 5 constitutes the core analytical chapter of the thesis. It critically examines the
temporal framework emerging from the Court’s jurisprudence, focusing on the relationship
between the trigger of the obligation (serious risk), the knowledge standard, and the conditions
for establishing a breach. It further incorporates comparative insights from other areas of
international law to assess how concepts such as “serious risk” have been defined elsewhere,
and evaluates structural constraints, such as evidentiary standards, attribution requirements,
and jurisdictional limits including the Monetary Gold case, that affect the enforcement of the

obligation to prevent.

Chapter 6 concludes the thesis by summarizing the main findings and answering the research
question. It reflects on the implications of the identified gaps in the temporal framework and
considers the extent to which current jurisprudence enables a meaningful and effective

preventive regime under international law.

Chapter 2 — The Legal Framework of the Obligation to
Prevent Genocide

2.1. The Genocide Convention

2.1.1. Purpose and Structure

The Convention was adopted in 1948 as part of a broader effort to address the limitations of
the existing international legal framework in the aftermath of the Second World War. In
particular, the Convention sought to overcome shortcomings associated with the prosecution
of crimes against humanity at the Nuremberg Trials, where such crimes were confined to acts
committed in connection with armed conflict and did not fully encompass atrocities perpetrated

by states against their own populations in peacetime.!

16 Schabas (2022), “Nuremberg and the Drafting of the Genocide Convention”, p. 71, 77, 88
10



Against this background, the Convention introduced genocide as an autonomous crime under
international law, applicable in both times of war and peace.!” Its structure reflects a dual
ambition: not only to criminalize and punish genocide, but also to prevent its occurrence. This
two-fold orientation is embedded in the very design of the Convention, most notably in Article

I, which establishes that states undertake both to prevent and to punish the crime.'®

However, while prevention occupies a prominent place in the Convention’s formulation, its
structural elaboration is uneven. The subsequent provisions of the Convention develop in
greater detail mechanisms related to punishment, including the obligation to enact domestic
legislation, prosecute offenders, and cooperate in extradition.!” By contrast, the Convention
does not specify concrete measures, procedures, or institutional frameworks through which the
obligation to prevent is to be realized. Nor does it articulate the conditions under which

preventive action must be taken.?°

The closest procedure or means the Convention provides through which States have an

opportunity to act, relating to prevention is via its article VIII:

“Any Contracting Party may call upon the competent organs of the United Nations to
take such action under the Charter of the United Nations as they consider appropriate
for the prevention and suppression of acts of genocide or any of the other acts

enumerated in article I11.”
To which states may make reservations and have done so.?!

This imbalance reflects the political compromises that characterised the drafting process. While
there was broad agreement on the need to condemn and punish genocide >, states were more
reluctant to accept far-reaching commitments that would require proactive intervention or
constrain their sovereignty in situations not yet amounting to fully realised atrocities. As a
result, the Convention establishes prevention as a binding legal obligation in principle but

leaves its operational content largely undefined.

17 Tams, Christian J., Lars Berster, and Bjorn Schiffbauer. “Article I.” Convention on the Prevention and
Punishment of the Crime of Genocide: A Commentary. London: Beck/Hart, 2014. 33—78. Bloomsbury
Collections. Web. 23 Jul. 2018, p.33

18 Genocide Convention (1948), Art. 1, The Contracting Parties confirm that genocide, whether committed in
time of peace or in time of war, is a crime under international law which they undertake to prevent and to punish
19 The Gambia v Myanmar, Provisional Measures, Order of 23 January 2020, ICJ Reports 2020, para 20

20 Lewis, The Birth of the New Justice, p. 181 f

2! The Gambia v Myanmar, Provisional Measures, Order of 23 January 2020, paras 32-34

22 Schabas, “Nuremberg and the Drafting of the Genocide Convention”, p. 88

11



The structure of the Convention thus reveals a tension between its normative ambition and its
practical design. While it aspires to move beyond a purely reactive system of punishment
toward a framework capable of averting genocide, it provides limited guidance as to how this
objective is to be achieved. In particular, the absence of explicit provisions addressing the
timing of preventive obligations raises fundamental questions regarding when states are

required to act and when a failure to do so engages their international responsibility.

2.1.2. Drafting history

The drafting of the Convention was marked by significant political and conceptual
disagreements, which ultimately shaped the limited articulation of its preventive dimension
While there was broad consensus among states that genocide should be recognized and
condemned as a crime under international law, far less agreement existed on how such a crime

should be prevented in practice. >

Early drafts of the Convention already reflected tensions between competing approaches to
both the definition of genocide and the mechanisms for its enforcement.** Disagreements arose
over issues such as the inclusion of political groups within the protected categories,? the
establishment of an international criminal jurisdiction, and the extent to which the United
Nations should be empowered to intervene in situations of potential genocide. These divisions
persisted throughout the drafting process and contributed to a cautious and compromise-driven

final text.%¢

At the same time, the Convention and its final form were, in many respects, revolutionary in
the legal framework and tools they introduced.?’ The Convention extended protection to racial,
religious, ethnic, and national groups, and unlike earlier minority protection regimes, focused
on acts of collective violence directed at the destruction of such groups.?® It further established

a framework for prosecution applicable in both times of war and peace and placed particular

23 Mark Lewis, The Birth of the New Justice: The Internationalization of Crime and Punishment (OUP 2014) ch
7, p- 181, 185, 197,

2 |pid, p. 222-226

% |pid, p. 222

% bid, p. 225, f.

27 William Schabas, “Nuremberg and the Drafting of the Genocide Convention” (2022) 21 Washington
University Global Study Law Review 71. P.83

28 William Schabas, “‘Nuremberg and the Drafting of the Genocide Convention” (2022) 21 Washington
University Global Study Law Review 71. P. 79

12



emphasis on intent as the defining element of the crime, thereby elevating it as the central

criterion for criminal responsibility while diminishing the relevance of motive.?’

Despite these advances, proposals aimed at strengthening preventive mechanisms proved
particularly contentious. While some actors advocated for more robust forms of international
oversight and intervention, many states expressed concern that such provisions would infringe
upon sovereignty or impose far-reaching obligations in politically sensitive contexts. As a
result, provisions that might have clarified how prevention should be operationalized, such as
mechanisms for early warning, investigation, or compulsory intervention, were either

significantly weakened or omitted altogether.*

To summarize the result of the drafting history. What is found is a series of compromises
reflected in the final text of the Convention. And while it firmly establishes the obligation to
prevent genocide as a matter of international law, it refrains from specifying the means through
which this obligation is to be fulfilled. In contrast to the relatively detailed provisions relating
to punishment, the preventive dimension remains largely programmatic, articulated at the level

of principle rather than implementation.

This outcome is of direct relevance to the present analysis. As the absence of clearly defined
preventive mechanisms or criteria within the Convention contributes to the uncertainty
surrounding the temporal scope of the obligation to prevent genocide. In particular, the drafting
history demonstrates that this lack of precision is not incidental, but the result of deliberate
political choices, leaving subsequent interpretation, especially by the International Court of

Justice, to address the resulting gap.

2.2 Object and Purpose of the Convention

The object and purpose of the Convention have been authoritatively addressed by the
International Court of Justice in its Advisory Opinion on Reservations to the Genocide
Convention (1951). In determining the permissibility of reservations, the Court articulated a

number of core elements that define the Convention’s overarching purpose.

2 William Schabas, Genocide in International Law: The Crime of Crimes (Cambridge: Cambridge University
Press, 2000), 222-5, 245-7; William Schabas, “Nuremberg and the Drafting of the Genocide Convention”
(2022) 21 Washington University Global Study Law Review 71. P.; Mark Lewis, The Birth of the New Justice:
The Internationalization of Crime and Punishment (OUP 2014) ch 7, p.198

30 Ibid, p. 181, 199, 219, 226, 277

13



Central to the Court’s reasoning is the recognition that the Convention was adopted for a
“purely humanitarian and civilising purpose.”®! Its object is the protection of human groups
from destruction, safeguarding their very existence as racial, religious, ethnic, and national
entities. In this sense, the Convention does not merely establish legal obligations between states

but gives expression to fundamental principles of humanity and morality.

The Court further emphasised the universal character of the Convention. The prohibition of
genocide and the obligation to prevent it are not confined to reciprocal relations between
individual states, but reflect interests shared by the international community as a whole. The
principles underlying the Convention were described as binding even beyond the conventional

framework, reinforcing their status as foundational norms of international law.>?

At the same time, while the object and purpose of the Convention clearly affirm the centrality
of prevention,* they do not provide further clarification as to how this objective is to be
operationalised. The emphasis remains on the protection of groups and the condemnation of
genocide, rather than on the articulation of concrete criteria governing when and how
preventive action must be taken. As such, the object and purpose of the Convention guide its

interpretation, but do not resolve the question of the temporal scope of the obligation to prevent.

2.3 Article I and the Two-Fold Obligation

Article I of the Convention on the Prevention and Punishment of the Crime of Genocide reads:

“The Contracting Parties confirm that genocide, whether committed in time of peace
or in time of war, is a crime under international law which they undertake to prevent

and to punish.”

This provision establishes the foundation of the Convention and introduces what has become
one of its defining features: the two-fold obligation imposed upon states. Contracting parties
do not merely commit to the punishment of genocide once it has occurred but equally undertake
its prevention. Both elements are formulated as binding obligations, and neither is subordinated

to the other within the text itself,>*

31 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide [1951] ICJ Rep
1,p. 12

32 Ibid, p. 10, 12

33 Schabas, “Nuremberg and the Drafting of the Genocide Convention”, p. 85

34 Tams, Christian J., Lars Berster, and Bjérn Schiffbauer. “Article 1.” Convention on the Prevention and
Punishment of the Crime of Genocide: A Commentary. London: Beck/Hart, 2014. 33—78. Bloomsbury
Collections. Web. 23 Jul. 2018, p.33

14



The obligation to prevent is thus not ancillary or dependent on the obligation to punish, but
autonomous in nature.®> It exists independently and must be understood as requiring action
prior to the commission of genocide. In this sense, prevention is not simply the preliminary
stage of punishment, but a distinct legal commitment with its own logic and function within

the Convention.>®

At the same time, both obligations are of a positive nature.>’ They require active conduct on
the part of states®®: to enact legislation, to investigate, to prosecute, and, crucially in the context
of prevention, to take measures aimed at averting the commission of genocide.?® 4° 4! The
Convention does not frame these duties in passive terms, but rather as obligations that demand

engagement.

While the structure of Article I places prevention and punishment on equal footing, the broader
Convention reveals a certain imbalance in their elaboration. The provisions that follow develop
the obligation to punish in significantly greater detail, setting out frameworks for domestic
criminalisation, jurisdiction, and cooperation.*? By contrast, the obligation to prevent is not
further specified within the text. It remains articulated at the level of principle, without clear
indication as to the measures required for its fulfilment or the circumstances in which it is

triggered.* 44

In addition to these positive obligations, the interpretation of the Convention and Article I via
Bosnia v. Serbia has given rise to what is often described as an implied negative obligation;
namely, that states are prohibited from committing genocide themselves. While not expressly
stated in the text, this obligation follows logically from the recognition of genocide as a crime
under international law and from the undertaking to prevent it. A state cannot meaningfully

commit to preventing genocide while simultaneously remaining free to perpetrate it.*>

3 Ibid, p. 37

36 Song and Kong, “A Generalization of the Obligation to Prevent”, (2011) p. 2

37 Tams, Christian J., Lars Berster, and Bjérn Schiffbauer. “Article 1.” Convention on the Prevention and
Punishment of the Crime of Genocide: A Commentary. London: Beck/Hart, 2014. 33—78. Bloomsbury
Collections. Web. 23 Jul. 2018, p.33

38 ECtHR, Marckx v. Belgium, Judgment of 13 June 1979, Application No. 6833/74, para. 31

39 A Wentker and R Stendel, “Conspicuously Absent: The Indispensable Third Party Principle at the ICJ in
Nicaragua v Germany”, VerfassungsBlog (2024), p. 5

40 Bosnia and Herzegovina v Serbia and Montenegro (Judgment) [2007] ICJ Rep 43, paras 430—441
41'William A Schabas, The International Law of Genocide (2nd edn, CUP 2009)

42 Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948, entered
into force 12 January 1951) 78 UNTS 277, Arts I, IV-VIIL

43 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, para. 429

4 Song and Kong, “A Generalization of the Obligation to Prevent”, (2011) p. 2

4 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, para. 166
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Article I therefore establishes a framework that is, at once, clear in its normative ambition and
limited in its operational detail. It confirms that prevention stands alongside punishment as a
central pillar of the Convention yet leaves unresolved the question of how and when this
obligation is to be realised in practice. This tension, already visible at the level of the text,
becomes particularly significant when considering the temporal scope of the obligation to

prevent genocide.

2.4 Absence of Temporal Guidance

While the Convention establishes the obligation to prevent genocide as a binding legal duty, it
does not provide guidance on its temporal scope. Article I sets out the substantive obligation,
confirming that states undertake to prevent genocide, while Article IX confers jurisdiction upon
the ICJ in disputes relating to the responsibility of a state for genocide or related acts.*
Together, these provisions establish both the existence of the obligation and the mechanism for

its adjudication.

However, neither provision specifies when the obligation to prevent arises, nor the conditions
under which a failure to act constitutes a breach.*’ The Convention does not define the threshold
at which a risk of genocide becomes legally relevant, nor does it indicate at what point in time
a state’s inaction engages its responsibility. While the linkage between prevention and
punishment may suggest a deterrent function, it does not provide a clear temporal framework

for determining when preventive duties must be exercised.*®

This absence introduces a fundamental ambiguity. Prevention, by its very nature, requires
action before the commission of harm.* Yet the Convention remains silent on the moment at
which this obligation is triggered and the point at which it is considered to have been failed. As
a result, the temporal dimension of the obligation to prevent genocide is left largely undefined

within the text itself.>°

46 Genocide Convention (1948) Art. IX: “Disputes between the Contracting Parties relating to the
interpretation, application or fulfilment of the present Convention, including those relating to the responsibility
of a State for genocide or for any of the other acts enumerated in article I1I, shall be submitted to the
International Court of Justice at the request of any of the parties to the dispute.”

47 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, para. 156

48 Paola Gaeta, “On What Conditions Can a State Be Held Responsible for Genocide?” (2007) 18 European
Journal of International Law 631, p. 640

4 Definition of Prevention: Cambridge Dictionary of English https://dictionary.cambridge.org accessed 5th May
2026: “the act of stopping something from happening or of stopping someone from doing something: crime
prevention.”

30 Paola Gaeta, “On What Conditions Can a State Be Held Responsible for Genocide?” (2007), p. 632, Gaeta
argues that the Court employed a “liberal interpretation of Article I of the Convention” implying that some
aspects required clarification beyond the express wording of the Convention itself.

16
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This gap is central to the present analysis. It necessitates recourse to judicial interpretation, in
particular the jurisprudence of the ICJ, which has sought to give content to the obligation to

prevent and to clarify, albeit only partially, the conditions under which it arises and is breached.

Chapter 3 — The ICJ and the Construction of the
Obligation to Prevent

The jurisprudence of the ICJ has played a decisive role in giving content to the obligation to
prevent genocide. Instances of this can be found in several proceedings, most notably in the
proceedings arising out of Bosnia v. Serbia. While the Genocide Convention itself does not
elaborate in detail on the scope or operation of this obligation, the Court, through both
provisional measures and its final judgment, has developed a framework centred on conduct,

knowledge, and capacity.’! *% >

3.1 The Bosnia Genocide Case (2007) ICJ

This case concerned the application of the 1948 Convention on the Prevention and Punishment
of the Crime of Genocide by Bosnia and Herzegovina against Serbia and Montenegro and its
predecessor, the Federal Republic of Yugoslavia. On 20 March 1993, the Government of
Bosnia and Herzegovina filed an application before the International Court of Justice,
instituting proceedings against the Federal Republic of Yugoslavia for alleged violations of the
Genocide Convention.> Over the course of the proceedings, the Federal Republic of
Yugoslavia became Serbia and Montenegro in 2003 and later the Republic of Serbia in 2006,

which remained the sole respondent in the case.>

In its 1996 Judgment on Preliminary Objections, the Court rejected the respondent’s objections
and affirmed that it had jurisdiction under Article IX of the Genocide Convention. The Court

also found that the Federal Republic of Yugoslavia was bound by the Convention at the time

SUTbid, p. 647
52 1bid, p. 633
53 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, paras. 425-438

3 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v Yugoslavia (Serbia and Montenegro)), Application Instituting Proceedings (ICJ, 20 March 1993)
General List No 91

3 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, paras. 17, 18
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the application was filed.’® On 24 April 2001, Serbia and Montenegro filed an application
seeking revision of the 1996 Judgment, arguing that its admission to the United Nations in 2000
constituted a new and decisive fact demonstrating that it had not been a UN member or party

to the Court’s Statute in 1993. The Court ultimately rejected this application in 2003.°’

Throughout the proceedings, Bosnia and Herzegovina argued that the respondent, either
directly or through affiliated forces, had violated the Genocide Convention by attempting to
destroy national, ethnic, and religious groups, particularly the Bosnian Muslim population,
within and beyond the territory of Bosnia and Herzegovina. The alleged acts included killings,
causing serious bodily and mental harm, inflicting destructive conditions of life, and imposing
measures intended to prevent births.’® Serbia and Montenegro responded with counter-claims
alleging that Bosnia and Herzegovina had committed acts of genocide and other prohibited acts
against Serbs in Bosnia and Herzegovina, as well as inciting genocide and failing to prevent or

punish such acts, although these counter-claims were later withdrawn.>

The oral proceedings concluded in April 2006, and on 26 February 2007 the International Court
of Justice delivered its final judgment. The Court found that massive killings had occurred in
several areas and detention camps throughout Bosnia and Herzegovina, targeting members of
protected groups. It further concluded that the atrocities committed in and around Srebrenica
in July 1995, including the systematic killing of more than 7,000 Bosnian Muslim men,
constituted genocide. However, the Court held that the other widespread killings and acts of
ethnic cleansing committed during the conflict, while amounting to war crimes and crimes
against humanity, did not by themselves demonstrate the specific genocidal intent required
under the Convention outside the events at Srebrenica. The judgment also addressed the
responsibility of Serbia for the genocide at Srebrenica and its obligations under the Genocide

Convention.%°

3 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and

Herzegovina v Yugoslavia), Preliminary Objections ICJ Rep 1996 595, paras. 16, 17, 34, 41, 46

3T Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, paras. 87, 105-113

8 Ibid, 65 f.

%% Ibid, Serbia and Montenegro submitted counter-claims in its Counter-Memorial, which were initially deemed

admissible by the Court. These counter-claims were subsequently withdrawn by the Respondent.
- Para 10; Clearly states that the “Counter-Memorial... contained counter-claims” and that the Court
found them “admissible as such and formed part of the current proceedings.”, Confirming their existence
and initial status.
- Para. 65 (7), footnote 1 “Submissions 3 to 6 relate to counter-claims which were subsequently
withdrawn”

0 Ibid, paras. 10, 51, 65, 67, 276, 278, 290
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3.1.1 Relevance for the Present Analysis

The significance of this jurisprudence lies in the fact that it provides the first comprehensive
judicial articulation of the obligation to prevent genocide. In doing so, the Court establishes a
framework structured around four central elements: the existence of a serious risk, the
knowledge of that risk, the capacity to influence the relevant actors, and the requirement to act

with due diligence.

At the same time, the Court’s approach gives rise to a fundamental tension. While the obligation
to act is triggered at the stage of risk, the breach of that obligation is contingent upon the actual
occurrence of genocide. This dual structure lies at the heart of the present analysis and raises
important questions regarding the coherence of the temporal framework governing the

obligation to prevent.

3.2 Outcome of the Bosnia v. Serbia Conflict

3.2.1 Provisional Measures and the Immediate Relevance of Conduct

Given the urgency of the situation during the conflict, the Court issued several provisional
measures in 1993. In its Order of 8 April 1993, it directed both parties to “take all measures in
their power to prevent the commission of the crime of genocide,” and to ensure that any persons
or entities under their direction or control did not engage in such acts.®! These measures were

reaffirmed in the Order of 13 September 1993.52

The issuance of these measures is significant in that it underscores the immediate and practical
relevance of the obligation to prevent. Even prior to a determination on the merits, the Court
recognised that states are required to act in the face of a risk of genocide. This reflects an
understanding of the obligation as one grounded in conduct, requiring states to take active steps

within their power, rather than to merely refrain from certain acts.

3.2.2 The Obligation of Conduct and the Due Diligence Standard
This understanding was further developed in the Court’s 2007 Judgment. The Court clarified
that the obligation to prevent genocide is not one of result, but one of conduct. A state is not

under an absolute duty to succeed in preventing genocide in all circumstances. Rather, it is

1 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v Yugoslavia (Serbia and Montenegro)) (Provisional Measures) Order [1993] ICJ Rep 3, para
52(A)(1).

2 Application of the Convention on the Prevention and Punishment of the Crime of Genocide, Provisional
Measures, Order of 13 September 1993, 1.C.J. Reports 1993
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required to “employ all means reasonably available to them, so as to prevent genocide so far

as possible.”

This formulation introduces a standard of due diligence, under which responsibility arises not
from the failure to prevent genocide as such, but from a manifest failure to take all measures
that were within the state’s power and that might have contributed to preventing the
commission of genocide.® The obligation is thus inherently contextual, varying according to

the circumstances and the means available to the state in question.®’

At the same time, the Court drew an important distinction between the arising of the obligation
and its breach. It held that while the duty to act is triggered at the moment a state learns of, or
should normally have learned of, the existence of a serious risk of genocide, a breach of the
obligation to prevent can only be established if genocide is in fact committed.®® In this sense,

the obligation operates prospectively, while responsibility is determined retrospectively.

3.2.3 “Knew or Should Have Known” — The Knowledge Threshold

Central to the Court’s framework is the knowledge requirement, expressed in the formulation
that a state must act when it “learned or normally should have learned” of a serious risk of
genocide. This standard prevents states from relying on formal ignorance and introduces an

objective element into the assessment of responsibility.®’

The threshold is not fixed in abstract terms but depends on the circumstances of each case. It
requires an evaluation of what a state actually knew, as well as what it ought reasonably to have
known in light of the information available to it. In this way, the obligation to prevent is closely

linked to the foreseeability of genocide, reinforcing its anticipatory character.

3.2.4 Capacity to Influence

The Court further identified a state’s capacity to influence potential perpetrators as a crucial
parameter in assessing compliance with the obligation to prevent. This capacity is not uniform,
but depends on a range of factors, including geographical proximity, political and military

links, and the legal position of the state in relation to the actors involved.®®

8 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, para. 430

% Song and Kong, “A Generalization of the Obligation to Prevent”, (2011) p. 3

%5 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, para. 430

% ibid, para. 432

7 1bid, paras 115, 431; “The obligation to prevent arises at the moment that a State learns of, or should

normally have learned of, the existence of a serious risk that genocide will be committed”
%8 Ibid, para. 430

20



As the Court emphasised, a state is only required to act within the limits permitted by
international law and within the scope of its actual ability to influence events. However, where
such capacity exists, whether through direct control, political leverage, or other forms of

influence, the state is expected to use all reasonably available means to prevent genocide.’

3.2.5 Finding of Breach and the Limits of Responsibility

Applying these principles, the Court ultimately concluded that Serbia was not directly
responsible for the commission of genocide in Srebrenica, as the acts could not be attributed to
it under the applicable standard of effective control.”” However, it did find Serbia

internationally responsible for breaching its obligation to prevent genocide.”!

The Court determined that Serbia had knowledge of the serious risk of genocide and possessed
the capacity to influence the perpetrators yet manifestly failed to take all measures within its
power to prevent the comission of genocide.”” This finding illustrates the operation of the due
diligence standard in practice: responsibility arises not from direct perpetration, but from a

failure to act where action was both required and possible.

3.3 Framework constituted by ICJ pursuant to Bosnia v. Serbia

Building upon the substantive framework outlined above, the jurisprudence of the International
Court of Justice introduces a distinct temporal dimension to the obligation to prevent genocide.
While the Genocide Convention itself does not specify when this obligation arises or is
breached, the Court’s reasoning in Bosnia v. Serbia establishes a structured, yet inherently

asymmetrical, temporal framework.

The starting point of this framework lies in the moment at which the obligation to act is
triggered. As established by the Court, the duty to prevent genocide arises at the instant a state
becomes aware, or should normally have become aware, of the existence of a serious risk that
genocide will be committed. This formulation situates the obligation firmly in the realm of
anticipation, requiring states to act before a genocide occurs, is completed or stopped, and on

the basis of risk rather than certainty.

% Tbid

70 Ibid, paras. 400, 413, note: The Court also explicitly stated that it was unable to subscribe to the "overall
control" view adopted by the ICTY Appeals Chamber, reinforcing its adherence to the stricter "effective control"
test for State responsibility

"1 1bid, paras. 438, 439, 461

2 Ibid, para. 438
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However, the Court adopts a different temporal approach when determining the breach of this
obligation. It holds that a violation of the duty to prevent can only be established if genocide is
actually committed. In doing so, the Court links the breach not to the moment of inaction, but
to the ensuing of the prohibited act itself, relying in part on Article 14(3) of the International

Law Commission’s Articles on State Responsibility.”

This results in a clear temporal disjunction. The obligation to act is triggered at an early stage,
when genocide remains a possibility, while responsibility for failing to act is only engaged
retrospectively, once genocide has occurred. Where genocide does not ultimately take place,
no breach of the obligation to prevent can be found, regardless of whether a state may have

failed to take measures that were within its power.

The implications of this structure are significant. It creates a framework in which the legal duty
to act is forward-looking, but its enforcement is backward-looking. In practical terms, this
means that the effectiveness of the obligation to prevent is contingent upon the materialisation

of the very harm it seeks to avoid.

This temporal configuration, as developed by the Court, forms the basis for the central inquiry
of this thesis. It raises the question whether an obligation that is triggered by risk but breached
only by outcome can function as a coherent and effective mechanism of prevention within

international law.

3.4 The Role of Provisional Measures

The role of provisional measures in the context of genocide prevention can be traced back to
the early stages of the proceedings in Bosnia and Herzegovina v. Serbia and Montenegro (1993
Provisional Measures). In its Orders of April and September 1993, the International Court of
Justice directed the parties to take all measures within their power to prevent the commission
of genocide, thereby acknowledging the urgency of the situation and the potential existence of

a serious risk even prior to a determination on the merits.”

73 International Law Commission, ‘Draft Articles on Responsibility of States for Internationally Wrongful Acts,
with commentaries’ [2001] II(2) Yearbook of the International Law Commission 26. Art. 14(3): “The breach of
an international obligation requiring a State to prevent a given event occurs when the event occurs and extends
over the entire period during which the event continues and remains not in conformity with that obligation.”

4 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and v
Serbia) (Provisional Measures) Order [April, 1993] ICJ Rep 3; Provisional Measures, Order of 13 September
1993, I.C.J. Reports 1993
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These measures are significant not merely as procedural tools, but as an early indication of the
Court’s approach to the obligation to prevent. By requiring immediate action in the face of an
alleged risk, the Court implicitly recognised that the duty to prevent operates at a stage where
genocide has not yet been judicially established, but where the circumstances give rise to a

sufficiently grave concern.

This approach has been reaftfirmed and further developed in more recent proceedings, including
The Gambia v. Myanmar (Provisional Measures) and South Africa v. Israel (Provisional
Measures), where the Court again relied on provisional measures to address situations
characterised by an alleged serious risk of genocide. In this sense, provisional measures serve
as an important procedural expression of the preventive dimension of the Convention, allowing
the Court to respond to risk at an early stage and to require states to act before the irreparability

of genocide and acts thereof write another passage of atrocities into history.

3.4.1. The Gambia v. Myanmar
The Gambia sought to found the Court's jurisdiction on Article 36, paragraph 1, of the Statute
of the Court and on Article IX of the Genocide Convention and requested provisional measures

under the Courts Statutes Art. 41.7°

Alleging, that Myanmar's military and security forces committed acts such as killings, rape,
sexual violence, torture, beatings, cruel treatment, and destruction or denial of access to
essentials, with the intent to destroy the Rohingya group, in whole or in part.”® Myanmar denied

these allegations, particularly the absence of any genocidal intent. 7’

Myanmar attempted to have the case dismissed as it had made reservations to art VIII of the
convention arguing that it would have been the appropriate article for the Gambia’s application,
and not Art. IX. According to Myanmar’s interpretation of the Convention Art. IX should
require that the applicant be the directly affected party, for the Court to have jurisdiction. '8

The Court determined whether it has prima facie jurisdiction to rule on the merits of the case,
which enables it to indicate provisional measures if other conditions are met. It found that

Article IX of the Genocide Convention prima facie confers jurisdiction, as both The Gambia

5 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v.
Myanmar), Application Instituting Proceedings and Request for Provisional Measures (ICJ 11 November 2019)
76 Tbid. Paras. 6, 20

7 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v
Myanmar), Provisional Measures, Order of 23 January 2020, ICJ Reports 2020, para. 29

8 Ibid, paras. 32-35
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and Myanmar are parties to the Convention, and a dispute exists regarding its interpretation,
application, or fulfilment. Myanmar's reservation to Article VIII did not deprive The Gambia

of the possibility to seize the Court under Article IX. 7

Myanmar challenged not only the jurisdiction of the court but also whether the Gambia may
file a case to begin with, arguing against the existence of a case to be adjudicated, going back
to the Gambia not being the affected party.®? In response to this, the court applied erga omnes
partes, thereby making it possible for any state party to the convention to bring a case against
another, before the ICJ, in the name of collective interest of the prevention and punishment of

Genocide.®!

3.4.1.1. Plausibility

In order to determine a course of action and provisional measures, the court applied the
“plausibility test”. The Court must be satisfied that the rights asserted by the requesting party

are at least plausible.

The Gambia contended that the acts it complained of are plausibly genocidal and that the rights
it asserts are plausible.®? Myanmar argued that a plausible claim must include evidence of
specific genocidal intent.*> The Court found that “at least some of the acts alleged by The
Gambia are capable of falling within the provisions of the Convention”. It concluded that the
rights claimed by The Gambia, the right of the Rohingya group to be protected from acts of
genocide and related prohibited acts, and The Gambia's right to seek compliance by Myanmar
with its obligations under the Convention, are plausible. The Court clarified that it is not
required to ascertain the existence of genocidal intent at this stage, nor does the “exceptional

gravity of the allegations” mandate such a finding for provisional measures.®*

3.4.1.2. Early Risk indications and preventative logic

How provisional measures play into early risk recognition is based on the requirement that the
Court must find a real and imminent risk of irreparable prejudice to the plausible rights

invoked.®® Thereby, in indicating provisional measures on 23 January 2020 in Application of

7 Ibid, paras, 17-19, 31, 35 ff

8 Tbid, para. 39

81 Tbid, para. 41

82 Ibid, para 46

8 Ibid, para 47

8 Ibid, paras. 29 f., 56, 60 f.

85 Massimo Lando, 'Provisional Measures and the End of Prima Facie Jurisdiction' (2025) 74 Int & Comp LQ
319, p. 340
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the Genocide Convention (7he Gambia v. Myanmar), the Court effectively concluded that such

a risk exists in relation to the rights claimed under the Genocide Convention.

This standard of a “real and imminent risk” is directed at the protection of the plausible rights
at issue and the risk of irreparable prejudice to them®, rather than constituting a determination
that there exists a “serious risk of genocide” in the sense developed in the Court’s merits
jurisprudence. It is thus a procedural and protective threshold, distinct from the substantive

standard governing State responsibility.?’

However, for the purposes of preventative logic, the Court’s finding is not without further
implications. In light of the jurisprudence in Application of the Genocide Convention (Bosnia
v. Serbia), the obligation to prevent genocide arises where a State knows, or should normally
have known, of the existence of a serious risk that genocide may be committed. The indication
of provisional measures, grounded in a finding of a real and imminent risk of irreparable harm

to protected rights, may therefore contribute to establishing that such knowledge exists.®®

Consequently, any actions taken by Myanmar henceforth may be assessed in light of this
awareness, as well as in view of the indicators of conduct relevant to the fulfilment of its

obligation to prevent genocide.

3.4.2. South Africa v. Israel

South Africa sought to find the Court’s jurisdiction on Article 36, paragraph 1, of the Statute
of the Court and on Article IX of the Genocide Convention and requested provisional measures
under the Court’s Statute Article 41.% It alleged that Israel, through its military operations in
the Gaza Strip, committed acts falling within Article II of the Convention, including killings,
causing serious bodily and mental harm, and deliberately inflicting conditions of life calculated
to bring about the destruction of the Palestinian group in Gaza, in whole or in part. Israel
rejected these allegations, particularly disputing the existence of genocidal intent and framing

its actions within the context of self-defence.””

8 Yussef Al Tamimi, ‘Implications of the ICJ Order (South Africa v Israel) for Third States’ (EJIL: Talk!, 6
February 2024) https://www.ejiltalk.org/implications-of-the-icj-order-south-africa-v-israel-for-third-states/
accessed 8 May 2026.

87 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and v
Serbia) (Provisional Measures) Order [April, 1993] ICJ Rep 3, paras. 44-46

88 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, paras. 431, 435

8989 dpplication of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip
(South Africa v Israel), Request for the Modification of the Order Indicating Provisional Measures of 26
January 2024, Order of 28 March 2024 1.C.J. Reports 2024, 513, paras. 2 f

0 Ibid, p. 6
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Unlike in Application of the Genocide Convention (The Gambia v. Myanmar), jurisdiction was
less contested. The Court determined whether it had prima facie jurisdiction to rule on the
merits of the case, enabling it to indicate provisional measures if other conditions were met. It
found that Article IX of the Genocide Convention prima facie confers jurisdiction, as both
South Africa and Israel are parties to the Convention and a dispute exists regarding its

t.”! The erga omnes partes character of the obligations

interpretation, application, or fulfilmen
under the Convention was again reflected, allowing South Africa to bring the claim irrespective

of direct injury.”

3.4.2.1. Plausibility

In order to determine a course of action and provisional measures, the Court again applied the

“plausibility test”.

South Africa contended that the acts complained of are plausibly genocidal and that the rights
it asserts are plausible.” Israel argued, inter alia, that the claim failed to demonstrate the
existence of genocidal intent.”* The Court found that at least some of the acts alleged are
capable of falling within the provisions of the Convention. It concluded that the rights claimed
by South Africa, namely the right of the Palestinian population in Gaza to be protected from
acts of genocide and related prohibited acts, and South Africa’s right to seek compliance by
Israel with its obligations under the Convention, are plausible. As in earlier jurisprudence, the

Court clarified that it is not required to ascertain the existence of genocidal intent at this stage.”

3.4.2.2. Early Risk Indications and Preventative Logic

Building on the reasoning developed above, provisional measures again function as an
instrument of early risk recognition, requiring the Court to determine whether there exists a
real and imminent risk of irreparable prejudice to the plausible rights invoked. Thereby, in its
Orders of 26 January, 28 March, and 24 May 2024 in Application of the Genocide Convention
(South Africa v. Israel), the Court repeatedly concluded that such a risk exists in relation to the

rights claimed under the Genocide Convention.

o1 Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip
(South Africa v Israel) Provisional Measures, Order of 26 January 2024, ICJ GL No 192, paras. 15, 16, 18

92 Ibid, paras 33 f.

9 1bid, para. 38

% 1bid, para. 39 f.

% 1bid, para. 30; (South Africa v Israel), Request for the Modification of the Order Indicating Provisional
Measures of 26 January 2024, Order of 28 March 2024 1.C.J. Reports 2024, 513, para. 25
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This standard of a “real and imminent risk” again refers to the protection of the rights indicated,
rather than constituting a determination that there exists a “serious risk of genocide” in the

sense developed in Bosnia v. Serbia and therefore remains a procedural and protective

threshold.

However, what distinguishes the present case is that the Court’s assessment of risk is not
confined to a single moment of judicial appraisal but is reiterated and adjusted in response to
developments on the ground. The modification and expansion of provisional measures indicate
that the Court is not merely identifying a risk but actively tracking its persistence and potential

escalation.

From the perspective of the obligation to prevent, this shifts the analytical focus. Rather than
serving primarily as a trigger for awareness, the Court’s repeated findings operate as a
continuing point of reference against which State conduct can be evaluated. The question is no
longer only whether the State knew or should have known of a serious risk, but whether its
subsequent conduct reflects an adequate response to a risk that has been authoritatively and

repeatedly articulated.

3.4.3. Implications for third States
Following the indication of provisional measures in Application of the Genocide Convention
(South Africa v. Israel), debate has arisen regarding the extent to which third States incur

responsibilities under the Convention in relation to the situation in Gaza.

In its Order of 26 January 2024, the Court reaffirmed that obligations under the Genocide
Convention “are owed by any State party to all the other States parties”, thereby confirming
their erga omnes partes character.”® This reflects the Court’s earlier reasoning in Bosnia and v.
Serbia, where it established that the obligation to prevent genocide is triggered where a State
knows, or should normally have known, of the existence of a serious risk that genocide may be

committed.

As previously elaborated, the “serious risk” threshold and the “real and imminent risk”
threshold remain distinct in their application. The Court’s orders on provisional measures do
not alter this distinction. However, they may nonetheless be relevant in shaping the factual

context within which knowledge is assessed, particularly given their authoritative character.

% (South Africa v Israel) Provisional Measures, Order of 26 January 2024, para. 33
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On this basis, arguments have been advanced that third States, as parties to the Convention, are
required, by virtue of their due diligence obligations, to take all measures reasonably available
to them with the aim of preventing genocide. In this view, the Court’s repeated findings of risk
may contribute to placing States in a position where continued inaction becomes increasingly

difficult to reconcile with their obligations under the Convention.

The types of measures discussed in this context, such as sanctions, arms embargoes, or
diplomatic pressure, are not novel in themselves.”’ Rather, the legal question centres on
whether, and to what extent, States are obliged to employ such means in response to a situation

where the risk of genocide has been judicially recognised.

3.4.3.1. Nicaragua v Germany

This line of argument has also been reflected in subsequent litigation, including Nicaragua v.
Germany, in which Nicaragua alleged that Germany had failed to fulfil its obligations under
the Genocide Convention through its political, financial, and military support to Israel, in
particular through the export of arms and the suspension of funding to UNRWA. Nicaragua
argued that Germany was thereby facilitating, or at least failing to prevent, what it characterised
as an ongoing plausible genocide in Gaza, and requested the indication of provisional measures,

including the suspension of military assistance and the resumption of humanitarian funding.

In its Order of 30 April 2024, the Court declined to indicate provisional measures, finding that
the circumstances, as presented, did not require the exercise of its powers under Article 41 of
the Statute. However, it notably rejected Germany’s request to remove the case for lack of

jurisdiction, thereby allowing the proceedings to continue on the merits.”®

Importantly, despite refusing the requested measures, the Court emphasised that all States
remain bound by their obligations under international humanitarian law and recalled that States
must ensure that arms transfers do not contribute to violations of such norms. It further
underscored that these obligations are incumbent even on States not directly party to the

conflict, reflecting the broader duty to “ensure respect” for international humanitarian law.

Accordingly, while the Court did not find that the threshold for provisional measures was met

in relation to Germany, the case nonetheless illustrates the increasing legal and practical

97

9B Nicaragua v Germany (2025) (Alleged Breaches of Certain International Obligations in Respect of the Occupied
Palestinian Territory) (ICJ).
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relevance of third State conduct in situations involving an alleged risk of genocide. The
proceedings demonstrate that support provided by third States, particularly in the form of arms
transfers, can fall within the scope of scrutiny under the Genocide Convention and related
obligations, even in the absence of a direct finding of responsibility at the provisional measures

stage.

3.4.4. Chapter Conclusion
In this sense, the proceedings move beyond early risk recognition and towards a framework in
which provisional measures contribute to ongoing scrutiny of compliance, reinforcing the

practical content of the duty to prevent under the Convention.

Chapter 4 — Due Diligence as an Interpretative
Framework

4.1 The Concept of Due Diligence in International Law

Due diligence does not present itself as a clearly defined rule within international law, nor does
it impose a fixed set of obligations. Rather, it operates as a standard, one that adjusts itself
depending on the circumstances in which it is applied.” In this sense, it functions less as a rigid

legal command and more as a measure against which state conduct can be assessed.!*

At its core, due diligence reflects the idea that states are not merely required to refrain from
wrongful acts but must also remain attentive to the risks that surround them.!?! It introduces a
form of legal vigilance!%?, requiring states to act where harm is foreseeable and where it lies

103 Tt is therefore not the outcome that is decisive, but the effort:

within their power to intervene
whether a state has acted with the level of care and responsiveness that can reasonably be

expected in the situation at hand.'%*

This places due diligence firmly within the category of obligations of conduct. What is required

is not success, but genuine engagement. States must employ the means available to them, taking

9 Alice Ollino, Due Diligence Obligations in International Law (Cambridge University Press 2020), p. 122;
Neil McDonald, 'The Role of Due Diligence in International Law' (2019) 68 ICLQ 1041, p. 1045, 1049

190 Ibid, p. 166; ibid, p. 1045

101 Thid, p. 99

102 Thid, p. 209

103 Tbid, p. 166

104 Tbid, p. 55, 99
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into account both their knowledge and their capacity, even where the prevention of harm cannot

be guaranteed.'®

In this sense, due diligence operates through a form of symbiosis: knowledge, capacity, and
action do not exist independently of one another, but interact continuously. The extent of what
a state is expected to do depends on what it knows, but equally on what it is able to do.!%
Conversely, capacity without awareness remains dormant, while knowledge without action
renders the obligation ineffective. Due diligence therefore exists precisely in this interplay, it

is not a static threshold, but a dynamic relationship between these elements.'’

4.2 Due Diligence in the Jurisprudence of the International Court of
Justice

The International Court of Justice has developed the concept of due diligence incrementally
through its jurisprudence, applying it across different areas of international law rather than

defining it in abstract terms.

In Corfu Channel, the Court established what has become a foundational principle: that a state
must not knowingly allow its territory to be used for acts contrary to the rights of other states.
Embedded within this formulation is the idea that a state cannot remain passive where there is
a foreseeable risk of harm. The notion that a state “knew or should have known” introduces

precisely the kind of vigilance that due diligence requires.'%

A similar logic can be identified in Nicaragua v. United States, where the Court’s reasoning
centres on knowledge and responsibility. While not explicitly framed in terms of due diligence,
the case reinforces the importance of what a state knew, or ought to have known, in determining

whether it has complied with its obligations.'%

The concept is articulated more directly in Pulp Mills on the River Uruguay, where the Court
characterises due diligence as an obligation of conduct. States are required to act with a level
of care proportionate to the risk involved and to take preventive measures where necessary.

The standard remains flexible, but it nonetheless imposes a continuous obligation to act.'!

195 Tbid, p. 55, 99

196 Tbid, p. 109, 199, 209

197 Ibid, p. 109

198 Corfu Channel Case (Merits) (United Kingdom v Albania), Judgment, ICJ Reports 1949, p. 17 f, 22
199 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of
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Within the context of genocide, the Court draws on this broader framework in Bosnia v. Serbia
(2007). The obligation to prevent genocide is formulated in terms that closely reflect due
diligence: states must employ all means reasonably available to them once a serious risk
becomes apparent. In this sense, the Court does not introduce a new standard but rather applies

an existing one to a context of exceptional gravity.'!!

4.3 Limits of Due Diligence as an Interpretative Tool
Despite its explanatory value, due diligence does not resolve the central difficulty identified in
this thesis. While it provides a framework for assessing how states are expected to act, it does

not determine when the obligation to act arises, nor when a failure to act amounts to a breach.!!?

At first glance, the flexibility of due diligence appears to be one of its strengths. As a standard
that adapts to circumstances, it allows for a nuanced assessment of state conduct, taking into
account factors such as knowledge, capacity, and the surrounding context!!*. However, it is
precisely this flexibility that reveals its limitations!'*. Due diligence operates without a clearly
defined threshold: it presupposes the existence of risk but does not specify when that risk

becomes legally relevant.!!®

This becomes particularly evident when considering the symbiotic relationship underlying due
diligence. As outlined above, knowledge, capacity, and action exist in continuous interaction.
The extent of a state’s obligation depends on what it knows, but equally on what it is able to
do.!'® Yet this symbiosis, while useful in describing how due diligence functions, does not itself
provide a point of legal certainty. It does not indicate when the interaction between these

elements reaches the level at which a legal obligation is triggered.'!’

In other words, due diligence explains the quality of the response, but not the moment at which
a response becomes legally required. It offers a method for evaluating whether a state has acted

sufficiently once the obligation is engaged, but it does not determine when that engagement

" Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, paras. 430 f

12 McDonald, N, 'The Role of Due Diligence in International Law' (2019) 68 International and Comparative
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occurs. The transition from a situation of political or moral concern to one of legal obligation

remains undefined.''®

This limitation becomes even more pronounced when placed alongside the temporal
framework developed by the International Court of Justice. As established in Bosnia and
Herzegovina v. Serbia and Montenegro (2007), the obligation to act arises at the stage of a
serious risk, while a breach is only established upon commission.'!” Due diligence operates
within this structure but does not resolve its internal tension. It can assess whether a state has
taken all reasonably available measures, but only once the relevant temporal thresholds,

however imprecise, have already been crossed.!?

Furthermore, due diligence does not eliminate the retrospective character of responsibility.!?!
Even where a state has failed to act in the face of a serious risk, no breach of the obligation to
prevent can be established if genocide does not ultimately occur. In this sense, due diligence is
constrained by a framework in which the evaluation of conduct remains dependent on outcome.

The standard may guide behaviour, but it does not independently ground responsibility.

Due diligence can therefore be understood as a necessary, but incomplete, interpretative tool.
It provides structure to the assessment of state conduct and gives content to the obligation to
prevent, but it does not resolve the fundamental question of timing.'”? The symbiosis it
describes remains dynamic and context-dependent, but legally indeterminate at the critical

moment when responsibility must be assessed.

4.4. Chapter Conclusion

Due diligence therefore plays an important, but ultimately limited, role in the interpretation of
the obligation to prevent genocide. It explains what is expected of states once they are required
to act and situates the obligation firmly within the category of obligations of conduct. However,

it does not resolve the temporal dimension of the obligation.

Put differently, due diligence explains how states must act, but not when responsibility arises.

The question of timing, when the obligation is triggered and when it is breached, remains

18 Ibid, p. 105; McDonald, N, 'The Role of Due Diligence in International Law' (2019) 68 International and
Comparative Law Quarterly 1041, p. 1050

119 Alice Ollino, Due Diligence Obligations in International Law (Cambridge University Press 2020, p.6
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dependent on the framework developed by the Court. It is precisely this gap that gives rise to

the tension at the centre of this thesis.

Chapter 5 — The Structural Coherence of the Obligation
to Prevent Genocide

5. The Temporal Structure of Prevention

The purpose of this chapter is to test the coherence and effectiveness of the temporal framework
governing the obligation to prevent genocide as developed by the International Court of Justice.
Building on the doctrinal foundations established in the preceding chapters, it examines
whether the relationship between the trigger of the obligation, the knowledge threshold, the

standard of conduct, and the condition for breach forms a coherent legal structure.

It identifies that, while the Court articulates a forward-looking duty to act at the stage of risk,
responsibility is ultimately conditioned on the occurrence of genocide. And argues that, this

creates a temporal disjunction that undermines the preventive logic of the Convention.

5.1 The Core Temporal Tension

The temporal structure of the obligation to prevent genocide, as articulated by the I1CJ, is built
upon four interrelated elements: the existence of a serious risk, the knowledge of that risk, the
requirement to act with due diligence, and the establishment of breach only upon the occurrence
of genocide. While each of these elements has been developed in the Court’s jurisprudence,
their interaction produces a fundamental tension. The obligation to act arises at an early stage,
when genocide remains a possibility, yet responsibility for failing to act is contingent upon the

materialisation of that very harm.

In Bosnia v. Serbia the Court affirmed this position through reliance upon the logic reflected in
Article 14 of the Articles on Responsibility of States for Internationally Wrongful Acts
(ARSIWA), while simultaneously clarifying that:

“Obviously does not mean that the obligation to prevent genocide only comes into being
when perpetration of genocide commences, that would be absurd, since the whole point

of the obligation is to prevent, or attempt to prevent, the occurrence of the act.”
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The Court therefore explicitly separates the emergence of the obligation from the occurrence
of genocide itself. The duty to prevent arises at the stage of foreseeable risk, rather than at the
moment genocidal acts begin. However, despite recognising the anticipatory nature of the
obligation, the Court nevertheless conditions the establishment of breach upon the eventual

commission of genocide.

This produces a significant conceptual difficulty. The obligation to prevent genocide has
consistently been characterised by the Court as an obligation of conduct rather than one of
result. In principle, obligations of conduct are assessed by reference to the adequacy of the
measures taken, rather than by the eventual success or failure of those measures. The
wrongfulness lies in the failure to exercise the required standard of conduct, not necessarily in
the materialisation of the prohibited outcome. Yet, under the Court’s framework, a state may
fail to employ all reasonably available means to prevent genocide and nevertheless incur no

responsibility if genocide does not ultimately occur.

The result is a framework in which the obligation operates prospectively, while responsibility
remains retrospectively outcome dependent. This sits uneasily with the preventive logic of the
Convention, as it effectively ties legal responsibility to the occurrence of the very harm the

obligation seeks to avert.

The tension becomes even more visible when contrasted with the Court’s jurisprudence on
provisional measures. In proceedings such as The Gambia v Myanmar and South Africa v
Israel, the Court relied upon standards of “real and imminent risk’ in order to justify urgent
preventive intervention. Importantly, non-compliance with provisional measures may itself
engage international responsibility irrespective of whether the feared harm ultimately
materialises. In such circumstances, the breach arises from the failure to comply with the

imposed obligation of conduct, rather than from the occurrence of the anticipated result.

This raises a broader structural question: if violations of provisional measures may generate
responsibility independently of outcome, it remains unclear why the obligation to prevent
genocide, likewise formulated as an obligation of conduct, should require the actual
commission of genocide before breach can be established. The distinction suggests an

unresolved inconsistency within the Court’s temporal framework governing prevention.

A possible explanation for this distinction has been suggested by James Crawford, who argues
that the obligation to prevent genocide differs from classic due diligence obligations arising,

for instance, from provisional measures. According to Crawford, the obligation to prevent
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genocide constitutes a “pure prevention obligation”, as opposed to a “preventive obligation of
a conduct nature”?*. The latter category reflects traditional due diligence obligations, for
which a breach may arise even if the event to be prevented has not, or ultimately does not,

materialise.'?*

Under Crawford’s interpretation, “pure” prevention obligations still require states to exert their
best efforts and therefore retain the characteristics of obligations of conduct. However, unlike
ordinary due diligence obligations, they are only considered breached if the event sought to be
prevented actually occurs'?®. In this respect, Crawford’s distinction appears broadly consistent
with the interpretation adopted by the ICJ in Bosnia v. Serbia where breach of the obligation to

prevent genocide was made contingent upon the occurrence of genocide itself.!

While Crawford’s distinction may provide a way to categorise the Court’s approach, it does not
resolve the central question of whether the temporal structure created by the Court is coherent.
Even if it were accepted that the obligation to prevent genocide is not a due diligence obligation
in the traditional sense, the conceptual difficulties identified above remain. The obligation is
still triggered at the stage of serious risk, requiring preventive conduct before genocide occurs,
while responsibility for failing to act remains dependent upon the eventual materialisation of

the prohibited outcome.

Moreover, the application of this type of prevention framework may itself weaken the
preventive logic underlying the Convention. As discussed in relation to the drafting history of
the Genocide Convention, the Convention provides limited concrete mechanisms through
which prevention is to be operationalised. One of the primary mechanisms that remained was

therefore deterrence through punishment and responsibility.

If responsibility for failing to prevent genocide remains contingent upon the actual occurrence
of genocide, the preventive function of the obligation is structurally weakened. A state may fail
to take preventive measures despite the existence of a serious risk and yet incur no
responsibility where genocide is ultimately avoided, or where its commission cannot be

established to the required legal standard. The framework therefore risks undermining the

123 Crawford J, State Responsibility: The General Part (Cambridge University Press 2013), p. 228 f
124 Tbid
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preventive logic of the Convention by making accountability dependent upon the

materialisation of the very harm the obligation seeks to avert.

5.2 The Trigger Problem: Serious Risk

The obligation to prevent genocide is triggered at the moment a state learns of, or should

normally have learned of, the existence of a serious risk that genocide will be committed.

“In fact, a State s obligation to prevent, and the corresponding duty to act, arise at the
instant that the State learns of, or should normally have learned of, the existence of a

serious risk that genocide will be committed. "’

By the courts choice of formulation, it creates a threshold placing “serious risk™ at the centre
of the temporal framework governing prevention. The duty to act therefore arises prior to the

materialisation of genocide and is grounded in anticipation rather than certainty.

Formulating thresholds to assess a legal standard is an overarching common practice in law,
national and international, which has been used for clarification, but also been known to cause
more debate and confusion!?®, especially within international law where the assessment of

complex, often scientifically uncertain risks'?’

, 1s complicated by diverse national capacities
and inherent value judgments, thereby hindering the establishment of universally clear and

consistently applied criteria.'*

This recurring issue of undefined thresholds has also taken a significant bite out of the
functionality of this framework, as the Court provides limited guidance as to how the threshold
1s to be operationalised in practice. While it identifies serious risk as the decisive trigger, it does

not develop a structured methodology for assessing when such a risk becomes legally relevant.

This absence is significant, as the effectiveness of a preventive obligation depends on the clarity
of the moment at which it is activated. The lack of defined criteria leaves uncertainty as to

when states are legally required to act.

A useful contrast can be drawn with the jurisprudence of the European Court of Human Rights
(ECtHR), where similar formulations such as “real risk” or “substantial grounds” are

operationalised through a structured evidentiary assessment. In cases such as Soering v United

127 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, para. 431

128 Townley, Stephen (2018) "The Rise of Risk in International Law," Chicago Journal of International Law:
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Kingdom'3! and Chahal v United Kingdom'*?, the Court assesses all available material in order

to determine whether the risk threshold is met.

By contrast, the ICJ does not articulate an equivalent methodology. While it refers to
knowledge, capacity, and contextual assessment, it does not provide a consistent framework

for determining when a serious risk exists.

The result is that, although “serious risk” functions as the formal trigger of the obligation, its
application remains conceptually underdetermined. The ambiguity surrounding the threshold
therefore extends beyond risk assessment itself, reaching into the temporal structure of the

obligation by leaving unclear when latent responsibility matures into legally required action.

5.3 The Knowledge Threshold: Epistemic Instability

Central to the operation of the obligation to prevent genocide is the requirement that a state
“knew or should have known” of the existence of a serious risk, which the Court introduces in
the same breath as the threshold discussed above, thereby establishing a cumulative triggering

mechanism through which both risk and knowledge jointly activate the obligation.

This standard introduces an ostensibly objective threshold intended to prevent states from
relying on deliberate ignorance. However, its application reveals significant instability. The
assessment of what a state should have known depends on evidentiary, contextual, and often

political considerations.

While the standard appears factual, it is in practice evaluative. It requires interpretation of what
knowledge was reasonably accessible and what level of awareness can be attributed to the state.
This logic is not entirely novel within the Court’s jurisprudence. In Corfu Channel case, the
Court acknowledged the difficulties of proving knowledge directly where unlawful conduct
occurs within the exclusive territorial control of a state, permitting reliance upon circumstantial
evidence and inferences of fact. The Court ultimately inferred Albania’s knowledge of the
minelaying operation from a combination of territorial surveillance, geographical proximity,

and the practical impossibility of the operation occurring unnoticed.'*’

131 Soering v United Kingdom (ECtHR) App No 14038/88, Report of the Commission, 19 January 1989, para.
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In this sense, knowledge is not merely discovered but constructed through legal assessment. It
is shaped through evidentiary interpretation and judicial inference rather than purely objective

fact.

A similar logic can be observed in Military and Paramilitary Activities in and against
Nicaragua, where the Court relied not only upon direct evidence, but also upon publicly
available material, patterns of conduct, and the foreseeable consequences of state involvement
in unlawful activities. In assessing the responsibility of the United States, the Court treated the
dissemination of instructional material encouraging conduct contrary to humanitarian law as
evidence of awareness regarding the likely consequences of such support.!** Knowledge
therefore emerged not solely through demonstrable factual certainty, but through judicial
evaluation of what a state could reasonably have foreseen in light of the surrounding

circumstances.

The Court’s jurisprudence consequently suggests that legal knowledge within international law
is frequently constructed through evidentiary inference, contextual assessment, and

foreseeability rather than direct proof alone.

This construction becomes particularly evident in the context of provisional measures. In cases
such as The Gambia v. Myanmar and South Africa v. Israel, the Court’s indication of

provisional measures establishes a judicial articulation of risk.

Although provisional measures do not determine the existence of genocide, they contribute to
transforming factual uncertainty into legally relevant awareness. Once such measures are

indicated, it becomes increasingly difficult for states to plausibly deny knowledge of risk.

Knowledge therefore determines when the obligation becomes operational, and accordingly,
operates not as a fixed epistemic condition, but as a legally mediated construct shaped through

judicial intervention.

5.4 Structural Constraints on State Responsibility

Even where the constituent elements of the obligation to prevent genocide appear to be
satisfied, namely the existence of a serious risk, knowledge of that risk, and the capacity to
influence the relevant actors, structural limitations within the jurisprudence of the International

Court of Justice continue to constrain the translation of preventive failure into legal

134 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America)
(Merits) [1986] ICJ Rep 14, paras. 72 f, 108 f, 111, 113 -117
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responsibility. The difficulty therefore lies not solely in identifying when the obligation arises,
but in the narrow doctrinal and procedural pathways through which responsibility may

ultimately be established.

The Court’s framework simultaneously expands and restricts responsibility. On the one hand,
the concept of “capacity to influence” broadens the range of states potentially subject to
preventive obligations by extending responsibility beyond territorial proximity or direct
participation. On the other hand, the strict standards governing attribution, evidence, and
adjudication significantly narrow the circumstances in which responsibility for failure to
prevent genocide can ultimately be established. The result is a framework in which preventative

obligations may formally exist without readily translating into enforceable accountability.

A first structural limitation arises from the Court’s restrictive approach to attribution. In
Military and Paramilitary Activities in and against Nicaragua, the Court adopted the “effective
control” test, requiring a high degree of state control over specific operations before conduct
could be attributed to a state. This restrictive standard was reaffirmed and further consolidated
in Bosnia v. Serbia, where the Court declined to attribute the conduct of the Bosnian Serb forces

to Serbia despite extensive political, military, and financial support.'3?

The Court’s refusal to adopt the broader “overall control” standard articulated by the ICTY
Appeals Chamber in Prosecutor v. Tadi¢ reflects a deliberate preference for a narrower
conception of state responsibility. Yet this produces a significant structural tension within the
framework governing prevention. While the concept of “capacity to influence” suggests that
states may incur obligations precisely because of their political, military, or financial influence
over non-state actors, the restrictive standards of attribution simultaneously limit the
circumstances in which that same relationship can generate legal responsibility. A state may
therefore possess substantial influence sufficient to trigger obligations of prevention while

lacking the degree of operational control required for attribution.

A second limitation concerns evidentiary standards. Responsibility for failing to prevent
genocide remains dependent upon establishing the underlying commission of genocide itself,
including the existence of dolus specialis. The Court has consistently applied an exceptionally

demanding evidentiary threshold in this regard, requiring “fully conclusive” evidence for

135 Bosnia v Serbia (Judgment of 26 February 2007) [2007] ICJ Rep 43, paras. 399-401
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allegations of exceptional gravity. In practice, this creates substantial difficulties in establishing

the underlying wrongful act upon which responsibility for failure to prevent depends.

The restrictive effects of this evidentiary framework become particularly visible in cases
involving inferential proof of genocidal intent. In Application of the Convention in Croatia v.
Serbia, the Court reaffirmed the high threshold required to establish genocidal intent,
emphasising that genocidal intent must be “the only inference that could reasonably be drawn”

from the conduct in question'®

. As a result, even situations involving large-scale atrocities,
systematic violence, or widespread knowledge of risk may fail to satisfy the evidentiary
threshold necessary to establish genocide as the underlying wrongful act. The preventive
framework therefore remains structurally dependent upon one of the most demanding standards

of proof within international law.

A third limitation arises from procedural constraints such as the Monetary Gold Removed from
Rome in 1943 principle, which prevents the Court from adjudicating disputes where the legal
interests of absent third states form the “very subject-matter” of the decision'®’. While formally
procedural in nature, the implications of the principle within the context of genocide prevention
are substantial. Failures of prevention frequently occur within complex, multi-actor
environments involving indirect assistance, proxy relationships, shared intelligence, military

coordination, or geopolitical support distributed across several states.

The difficulty is therefore particularly acute in the context of genocide prevention, where
influence, assistance, complicity, and strategic support are often dispersed across multiple
actors rather than concentrated within a single directly responsible state. The Monetary Gold
principle consequently risks fragmenting responsibility in situations where failures of
prevention are structurally collective.!3® This significantly limits the Court’s ability to fully
assess the broader distribution of responsibility in situations where preventative obligations

may have been shared among multiple states.

Collectively, these structural constraints produce a framework in which preventive obligations
may formally exist without readily translating into enforceable responsibility. The combined

effect of restrictive attribution standards, demanding evidentiary thresholds, and procedural

136 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v
Serbia), Judgment, ICJ Reports 2015, paras 145-147, 440.
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limitations significantly narrows the circumstances in which failures of prevention can result
in legal accountability. The result is not merely doctrinal difficulty, but a broader pattern of

systemic under-enforcement within the law governing the prevention of genocide.

5.5 The Structural Paradox

The interaction between the temporal structure of the obligation to prevent genocide and the
limitations governing its enforcement ultimately gives rise to a broader structural paradox
within the Court’s jurisprudence. While the obligation is activated prospectively through the
existence of serious risk, legally attributable knowledge, and the capacity to influence relevant
actors, the establishment of responsibility remains retrospectively dependent upon the

occurrence and judicial determination of genocide itself.

As the preceding analysis has demonstrated, this framework contains multiple layers of
instability. The threshold of “serious risk” remains operationally underdefined, the assessment
of knowledge depends upon inferential and context-dependent judicial construction, and the
translation of preventive failure into legal responsibility is further constrained by restrictive
standards of attribution, demanding evidentiary burdens, and procedural limitations such as the

Monetary Gold principle.

Collectively, these elements produce a system in which preventive obligations may formally
arise without readily crystallising into enforceable responsibility. A state may therefore fail to
employ all reasonably available means of prevention despite awareness of serious risk and the
capacity to influence events yet nevertheless incur no legal responsibility where genocide does

not ultimately occur or cannot be established to the requisite legal standard.

The result is a framework that risks structurally weakening the preventive logic of the Genocide
Convention itself. By conditioning accountability upon the occurrence of the very harm the
obligation seeks to avert, the Court’s jurisprudence narrows the practical scope of prevention

and limits the deterrent and forward-looking function that the obligation was intended to serve.

The paradox therefore lies not merely in the difficulty of enforcing the obligation to prevent
genocide, but in the fact that the legal architecture governing prevention simultaneously
demands anticipatory action while making responsibility dependent upon retrospective
outcome. Prevention, although formally central to the Convention, consequently, risks
becoming structurally under-enforced within the current framework of international

responsibility.
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Chapter 6 — Conclusion

The obligation to prevent genocide occupies a uniquely difficult position within international
law. It is an obligation directed toward future harm, yet one that operates within a legal system
historically structured around retrospective responsibility. This tension has shaped the
jurisprudence of the ICJ and ultimately defines the temporal instability examined throughout

this thesis.

The Court’s jurisprudence, particularly since Bosnia v. Serbia, undoubtedly transformed Article
I of the Genocide Convention from a largely declaratory commitment into an operational legal
obligation. Through concepts such as “serious risk”, constructive knowledge, capacity to
influence, and due diligence, the Court established that states may incur obligations before
genocide occurs and independently of direct perpetration. In doing so, the Court moved the
Convention away from a purely punitive framework and toward one grounded, at least

formally, in prevention.

Yet the central difficulty identified throughout this thesis remains unresolved. The obligation
is activated prospectively but enforced retrospectively. States are required to act in anticipation
of genocide, while responsibility for failure continues to depend largely upon the eventual
occurrence and judicial establishment of genocide itself. The preventive architecture therefore

remains structurally dependent upon the materialisation of the very harm it seeks to avert.

What emerges from this analysis is not merely doctrinal inconsistency, but a deeper structural
feature of international law itself. International law has traditionally struggled to regulate
uncertainty. Preventive obligations require legal systems to operate within conditions of
prediction, probability, and incomplete information, areas in which international adjudication
has historically proceeded cautiously. The Court’s reliance on thresholds such as “serious risk”
reflects an attempt to juridify anticipation without collapsing into speculation. However, by
leaving these thresholds insufficiently defined, the jurisprudence simultaneously preserves

flexibility while generating instability.

This instability becomes particularly significant when considered alongside the Court’s more
recent provisional measures jurisprudence. In both The Gambia v. Myanmar and South Africa
v. Israel, the Court demonstrated an increasing willingness to intervene judicially at earlier

stages of alleged genocidal processes. Although formally framed through the procedural

42



language of “plausible rights” and “real and imminent risk”, these cases indicate a gradual
shift in the function of the Court itself. The ICJ is no longer acting solely as a retrospective
arbiter of completed atrocities, but increasingly as an institution participating in the

management of existential risk before final legal determination becomes possible.

The long-term implications of this development may prove substantial. Even absent final
judgments on the merits, the repeated articulation of risk by the Court contributes to the
construction of authoritative legal awareness. Once the Court has identified a plausible risk of
genocide, continued political, military, or economic support by third states becomes
increasingly difficult to detach from the legal language of prevention and due diligence. In this
sense, provisional measures may gradually evolve beyond procedural protection into a form of

normative signalling capable of reshaping expectations of lawful state conduct.

The significance of South Africa v. Israel may therefore extend well beyond the immediate
proceedings themselves. Irrespective of its eventual merits outcome, the case has already
accelerated debate surrounding the obligations of third states, the legality of arms transfers, and
the extent to which states may remain passive once risk has been judicially articulated.
Similarly, The Gambia v. Myanmar reinforced the collective character of the Convention by
operationalising the concept of erga omnes partes obligations in a manner that lowers
procedural barriers to invoking responsibility under the Convention. Together, these
developments suggest a gradual movement away from genocide prevention as a predominantly

reactive doctrine toward one increasingly tied to risk governance and collective vigilance.

At the same time, this evolution also raises difficult questions. Expanding preventative logic
without clearly defined thresholds risks increasing indeterminacy within an already politically
sensitive area of law. The broader the preventive obligation becomes, the more difficult it
becomes to identify its limits. This is particularly visible in relation to third-state responsibility,
where the line between lawful political support, indirect contribution, and legally relevant
failure to prevent remains unsettled. The jurisprudence therefore reveals an international legal
order attempting to move toward earlier prevention while lacking a fully coherent framework

through which such prevention can be consistently operationalised.

The structural paradox identified in this thesis consequently remains unresolved: the law
increasingly recognises that genocide must be addressed before it fully materialises, yet the
mechanisms of responsibility remain deeply tied to retrospective adjudication. Prevention, in

this sense, exists in an uneasy space between law, prediction, and political judgment.
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Future inquiry may therefore need to move beyond the traditional boundaries of state
responsibility and international adjudication altogether. If the obligation to prevent genocide is
to function as more than a symbolic commitment, further clarification will likely be required
regarding what measures states may, or must, undertake once serious risk emerges. This opens
broader questions concerning collective security, coercive prevention, and the relationship
between genocide prevention and doctrines such as the Responsibility to Protect. The
unresolved issue is no longer only when states know enough to act, but increasingly what

international law permits, requires, or legitimises once they do.

Ultimately, the jurisprudence of the ICJ reflects a legal order in transition. The Court has not
yet produced a fully coherent temporal framework for the obligation to prevent genocide.
However, its recent jurisprudence suggests an observable movement toward -earlier
engagement with risk, broader conceptions of collective responsibility, and a gradual
reconceptualization of prevention itself. Whether this development will mature into a genuinely
effective preventive regime or remain constrained by the retrospective structure of international
responsibility, remains one of the central unresolved questions of contemporary international

law.
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