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1. Introduction

1.1 Background and Research Problem

Article 2(4) of the United Nations Charter prohibits the threat or use of force by states against the
territorial integrity or political independence of any state, and that prohibition is widely regarded
as a rule of customary international law and a peremptory norm of general international law. The
crime of aggression, codified in Article 8 bis of the Rome Statute through the Kampala
Amendments of 2010, extends this prohibition into the field of individual criminal responsibility,
holding the leaders who direct unlawful uses of force personally accountable for the decision to
resort to them. It represents the most direct contemporary answer to the question that has framed

the field since Nuremberg: who bears responsibility when a state goes to war unlawfully?

Contemporary state practice complicates the operation of this framework. Modern uses of force
are increasingly limited in scale, framed as law enforcement or counter-criminal operations, and
embedded within complex institutional decision-making structures. These features test whether
the existing framework is capable of capturing the forms of force that characterise twenty-first

century state practice.

A deeper structural tension compounds this challenge. While international law regulates the use
of force and protects state sovereignty, domestic legal systems may assert jurisdiction and
prosecute even where that jurisdiction was obtained through internationally unlawful means.
Conduct that may constitute an act of aggression under international law does not preclude, and
may directly produce, a domestic prosecution that courts will treat as procedurally valid. The two
legal orders operate according to different logics, and their simultaneous application to the same

conduct does not produce a coherent outcome.

This tension is brought into focus by situations involving the forcible capture of a sitting head of
state. Such operations engage the most fundamental principles of the international legal order,
sovereignty, non-intervention, and head-of-state immunity, while simultaneously producing
domestic jurisdictional claims that those principles would otherwise prohibit. In January 2026,
the United States reportedly conducted a military operation on Venezuelan territory resulting in

the apprehension of President Nicolds Maduro and his transfer to the United States for criminal



prosecution, without the consent of Venezuela and without authorisation from the Security
Council." The operation provides a contemporary illustration of the structural problem this thesis

addresses.

The research problem is therefore as follows. The crime of aggression, as currently formulated,
is capable of identifying conduct of this kind as unlawful and attributing individual criminal
responsibility to those who directed it. Yet the jurisdictional architecture of the Rome Statute,
which excludes prosecution of nationals of non-party states absent a Security Council referral,
renders that accountability unenforceable in precisely those scenarios most likely to arise in
practice, those involving powerful states that have chosen not to join the Court. At the same
time, the domestic prosecution proceeds, validated by doctrines that treat the illegality of capture
as legally irrelevant to the exercise of jurisdiction. The problem is not merely doctrinal: it
concerns the structural relationship between international legal norms and the institutional
capacity to enforce them, and what that relationship reveals about the practical limits of the

crime of aggression as a mechanism of accountability.

1.2 Research Question
The central question this thesis seeks to answer is the following:

To what extent does the forcible capture and transfer of a sitting head of state by a foreign
military, absent territorial consent or United Nations Security Council authorisation,
constitute an act of aggression engaging individual criminal responsibility under
international criminal law, and how does the resulting international illegality interact
with the domestic legal validity of a prosecution founded upon that same conduct?

The question operates on two levels, corresponding to two distinct legal orders. The first is the
international level: whether such conduct satisfies the substantive requirements of an act of
aggression under Article 8 bis of the Rome Statute, whether it meets the manifest violation
threshold, and whether the restrictive framework of individual criminal responsibility, including

the leadership requirement, can attribute that conduct to specific individuals. The second is the

' Congressional Research Service, The United States' Prosecution of Nicolas Maduro Moros: United
States v Maduro (Legal Sidebar LSB11401, 4 March 2026) https://crsreports.congress.gov accessed 7
April 2026; Julian E Barnes, Tyler Pager and Eric Schmitt, 'Inside "Operation Absolute Resolve," the U.S.
Effort to Capture Maduro' New York Times (3 January 2026)
https://www.nytimes.com/2026/01/03/us/politics/trump-capture-maduro-venezuela.html accessed 7 April
2026



https://crsreports.congress.gov
https://www.nytimes.com/2026/01/03/us/politics/trump-capture-maduro-venezuela.html

domestic level: whether the resulting prosecution, conducted by the courts of the capturing state,
can proceed as a matter of domestic law notwithstanding the violation of head-of-state immunity
and the unlawfulness of the means by which jurisdiction was obtained. The thesis argues that
these two levels do not resolve into a single coherent answer: international law can identify the
conduct as unlawful, and potentially criminal, while domestic law simultaneously treats the
resulting prosecution as valid. Answering "to what extent" therefore requires more than a
doctrinal finding on aggression; it requires an account of how two internally consistent legal
orders can reach contradictory conclusions about the same conduct, and what that divergence

reveals about the limits of international law as a mechanism of accountability.

1.2.1 Subsidiary Questions

The primary question is addressed through two subsidiary questions. The first concerns
classification and accountability: can the forcible capture of a sitting head of state be
characterised as a use of armed force within the meaning of Article 2(4), and amount to an act of
aggression under Article 8 bis? What threshold of character, gravity, and scale must be satisfied,
and who within the acting state's leadership structure may bear individual criminal

responsibility? This inquiry forms the core of Chapters 3 and 4.

The second subsidiary question addresses directly the domestic-level limb of the research
question set out above: to what extent does a sitting head of state enjoy immunity ratione
personae before foreign domestic courts, and how does forcible capture affect the availability of
that protection? Under what conditions may domestic courts proceed with prosecution
notwithstanding the international illegality of the capture, and what does the doctrine of male
captus bene detentus reveal about the relationship between international norms and domestic

legal practice? This inquiry is addressed in Chapter 5.

1.3 Scope and Delimitations

This thesis examines the legality under international law of the forcible capture of a foreign head
of state for the purpose of criminal prosecution, using the reported operation against Nicolas
Maduro in January 2026 as its primary contemporary reference. The analysis is confined to three

intersecting frameworks: the jus ad bellum prohibition on the use of force and its codification in



the crime of aggression; the law of immunities as it applies to incumbent heads of state before
foreign domestic courts; and the domestic jurisdictional doctrines that determine whether a

prosecution following unlawful capture can be sustained.

The scope is deliberately focused. The thesis does not provide a comprehensive analysis of
international criminal law beyond what is necessary to assess the crime of aggression.
International humanitarian law, including the question whether the operation gives rise to an
international armed conflict and the status of the captured individual under the Geneva
Conventions, falls outside the scope. The merits of the criminal charges against Maduro are not
assessed; the allegations in the U.S. superseding indictment are used solely to frame the legal
context. Human rights law is engaged only where it intersects directly with the jurisdictional
analysis, namely the obligations under the International Covenant on Civil and Political Rights

with respect to arbitrary detention.

A factual delimitation is also necessary. The thesis does not purport to reconstruct the events in
Venezuela as an established record. The available sources, press reporting, the Congressional
Research Service legal sidebar, and legal commentary, reflect allegations and partial accounts
rather than independently verified facts. The Maduro scenario is accordingly treated throughout
as a legal case study: a factual hypothesis applied to legal frameworks. Where the analysis
depends on assumptions about the operation, those assumptions are stated explicitly and the

analysis is qualified accordingly.

1.4 Methodology and Sources

The thesis adopts a doctrinal legal methodology, applying established international legal rules to
the factual circumstances of the Maduro scenario in order to assess whether the conduct can be
characterised as an act of aggression and whether individual criminal responsibility may arise.
The analysis is grounded in the sources of international law identified in Article 38(1) of the
Statute of the International Court of Justice.> The principal primary sources are the United

Nations Charter, the Rome Statute and its Kampala Amendments, the Elements of Crimes, the

2 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945)
art 38(1).



Articles on Responsibility of States for Internationally Wrongful Acts, and General Assembly
Resolution 3314 (1974); the most relevant judicial decisions are the ICJ judgments in Nicaragua

and Arrest Warrant, and the U.S. domestic proceedings in Noriega.?

Secondary sources include doctrinal monographs, journal articles, and a body of expert legal
commentary published in response to the Maduro scenario in EJIL: Talk!, Vélkerrechtsblog,
Verfassungsblog, Opinio Juris, and similar peer-reviewed and practitioner outlets. That
commentary is treated as informed legal analysis, not authoritative doctrine: it is used to
illuminate contested questions, identify convergent positions across independent expert opinion,
and situate the case within the broader debate, rather than as a substitute for primary legal

sources.

The thesis applies a two-track analytical approach. The first track is normative: identifying the
applicable rules and assessing whether the conduct in question satisfies their requirements. The
second track is structural: examining whether the institutional framework is capable of giving
effect to the normative conclusions reached, and what the gaps between them reveal about the
design of the international legal order. This dual focus distinguishes the thesis from a purely
doctrinal exercise: it is as much concerned with what the law cannot do in this scenario as with

what it says.

A methodological note on the use of the Maduro scenario is appropriate. The case is used as an
analytical vehicle, a concrete and timely set of facts that makes abstract legal questions tractable
and tests the limits of existing frameworks. This approach does not require the factual basis to be
established with evidential certainty. It requires only that the assumed facts be stated clearly,
consistently and with appropriate qualification throughout the analysis. Where the thesis reaches
legal conclusions that depend on factual assumptions about the operation, such as the use of
military assets, the absence of Venezuelan consent, or the involvement of senior leadership in the
decision to act, those assumptions are drawn from publicly available sources and treated as the

basis for legal qualification rather than as established facts.

3 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America)
(Merits) [1986] ICJ Rep 14; Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium)
(Judgment) [2002] ICJ Rep 3; United States v Noriega 746 F Supp 1506 (SD Fla 1990).



1.5 Disposition

The thesis proceeds in six chapters. Chapters 2 to 4 establish the international-law half of the
analysis: whether the conduct constitutes an act of aggression and whether it engages individual
criminal responsibility. Chapter 5 then turns to the domestic-law half, examining whether a
resulting prosecution can proceed notwithstanding that international illegality. Chapter 6 draws
the two halves together to answer the research question in full. Chapter 2 establishes the legal
framework of the crime of aggression: the prohibition on the use of force under Article 2(4) of
the Charter, the substantive definition under Article 8 bis, and the jurisdictional architecture of
the Rome Statute, the implications of which for the Maduro scenario are addressed at the close of
the chapter. Chapter 3 characterises the forcible capture of a sitting head of state within the jus ad
bellum framework and applies the manifest violation threshold. Chapter 4 addresses individual
criminal responsibility, including the leadership requirement, the available modes of liability and
the conduct and mental elements. Chapter 5 examines the domestic legal consequences of
forcible capture, focusing on head-of-state immunity, the jurisdiction of domestic courts, due
process and the doctrine of male captus bene detentus. Chapter 6 synthesises the findings and

answers the research question.

2. The Legal Framework of the Crime of Aggression

The crime of aggression is one of the four core crimes within the jurisdiction of the International
Criminal Court, alongside genocide, crimes against humanity, and war crimes. Unlike those
crimes, however, it does not concern conduct during armed conflict, but the legality of the initial
decision to resort to armed force, and it therefore occupies a distinctive position at the
intersection of international criminal law and jus ad bellum. Because decisions to use force are
taken at the highest levels of the state, the crime of aggression is structurally a leadership crime:
it targets those who possess the authority to direct the political or military action of a state. The
contemporary framework is contained in the Rome Statute as amended by the Kampala
Amendments of 2010. Three elements require examination: the historical development of
individual responsibility for aggressive war; the substantive definition under Article 8 bis; and
the jurisdictional architecture, the implications of which for the Maduro scenario are addressed at

the close of the chapter.



2.1 The Rome Statute and the Jurisdiction of the ICC

The International Criminal Court was established by the Rome Statute in 1998 as a permanent
international tribunal with jurisdiction, under Article 5, over the most serious crimes of concern
to the international community as a whole.* While genocide, crimes against humanity and war
crimes were sufficiently established for inclusion in the Statute, the crime of aggression
presented a particular structural difficulty. Decisions to use force are matters that the Charter
assigns primarily to the Security Council and states disagree sharply over whether the Court
should require a prior Security Council determination of aggression before prosecuting. Unable
to resolve that tension in Rome, the Conference adopted a compromise: aggression was included
as a core crime under Article 5, but Article 5(2) deferred both its definition and its jurisdictional

regime.’

The deferral was resolved at the Review Conference held in Kampala in 2010, which inserted
Article 8 bis into the Statute and established the jurisdictional regime governing prosecution.’®
The Court's jurisdiction over aggression entered into force on 17 July 2018, following the

activation decision of the Assembly of States Parties in December 2017.’

2.2 Historical Development of the Crime of Aggression

Until the First World War, international law imposed no meaningful restriction on the resort to
war: legal regulation addressed the conduct of hostilities rather than the decision to initiate
them.® The Treaty of Versailles proposed the prosecution of Kaiser Wilhelm II for a "supreme
offence against international morality and the sanctity of treaties",” a proposal that failed when

the Netherlands refused extradition on the grounds that the alleged offence lacked a basis in

4 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002)
2187 UNTS 3 (Rome Statute) art 5.

® Rome Statute (n 4) art 5(2) (as adopted in 1998, prior to its deletion by Resolution RC/Res.6 (Kampala
Review Conference, 11 June 2010)).

® Resolution RC/Res.6, 'The Crime of Aggression' (Kampala Review Conference, 11 June 2010),
reproduced in Stefan Barriga and Claus Kre (n 6) (eds), The Travaux Préparatoires of the Crime of
Aggression (CUP 2012) p.10-15

7 Resolution ICC-ASP/16/Res.5, 'Activation of the Jurisdiction of the Court over the Crime of Aggression'
(Assembly of States Parties, 14 December 2017).

8 Yoram Dinstein, War, Aggression and Self-Defence (6th edn, CUP 2017) p. 70-83

® Treaty of Peace between the Allied and Associated Powers and Germany (Versailles, signed 28 June
1919, entered into force 10 January 1920) [1919] UKTS 4, art 227.



existing law. The Kellogg—Briand Pact of 1928, through which more than sixty states renounced
war as an instrument of national policy,'” established no enforcement mechanism, but
delegitimised aggressive war as a lawful option and was later relied upon at Nuremberg as

evidence that the prohibition predated the Second World War.

The decisive transformation came with the International Military Tribunals at Nuremberg and
Tokyo. The Nuremberg Charter introduced the concept of "crimes against peace",!' and the
Tribunal's judgment characterised aggression as "the supreme international crime", containing
within itself the accumulated evil of all the violations that follow.!> For the first time, the
decision to initiate war was treated as a basis for individual criminal responsibility. Within the
United Nations system, the prohibition was consolidated through the Charter framework, with
the Security Council assigned primary responsibility under Article 39 for determining acts of
aggression. In 1974, the General Assembly adopted Resolution 3314, defining aggression as the
use of armed force by a state against the sovereignty, territorial integrity or political
independence of another state, with an illustrative list of qualifying acts.”> Although intended to
guide the Security Council rather than to operate as a criminal-law instrument, Resolution 3314
became the principal reference point when the Kampala Amendments defined the act of

aggression for the purposes of Article 8 bis.

2.3 The Prohibition on the Use of Force under the UN Charter

The prohibition on the use of force is the normative foundation upon which the crime of
aggression rests. Article 2(4) of the Charter requires all member states to refrain in their
international relations from the threat or use of force against the territorial integrity or political

independence of any state, or in any other manner inconsistent with the purposes of the United

% General Treaty for Renunciation of War as an Instrument of National Policy (signed 27 August 1928,
entered into force 24 July 1929) 94 LNTS 57, art I.

" Charter of the International Military Tribunal, annexed to the Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis (London, signed 8 August 1945) 82 UNTS
279, art 6(a) ('Nuremberg Charter').

2 France et al v Goring et al (Judgment) (1946) 22 IMT 411, 427.

® UNGA Res 3314 (XXIX) 'Definition of Aggression' (14 December 1974) GAOR 29th Session Supp 31,
142, annex art 1 and arts 3—4.

10



Nations.'* The provision is widely regarded as reflecting a rule of customary international law

and as possessing the status of a peremptory norm from which no derogation is permitted."

The prohibition is subject to two principal exceptions within the Charter: the inherent right of
individual and collective self-defence in response to an armed attack under Article 51, subject to
necessity and proportionality;'® and authorisation by the Security Council acting under Chapter
VII to maintain or restore international peace and security.'” Where one of these exceptions
applies, the use of force does not violate Article 2(4) and cannot constitute an act of aggression.
The absence of any valid exception is therefore a precondition for the characterisation of conduct

as aggression.

The crime of aggression is built directly on this framework. Article 2(4) operates at the level of
state responsibility; Article 8 bis translates particularly serious violations of that prohibition into
a basis for individual criminal liability. The analysis accordingly proceeds in two analytically
distinct steps: whether the use of force violated Article 2(4) and constituted an act of aggression,

and whether individual criminal responsibility arises under Article 8 bis.

2.4 The Definition of the Crime of Aggression under Article 8 bis

Article 8 bis defines the crime of aggression as the planning, preparation, initiation, or execution,
by a person in a position effectively to exercise control over or to direct the political or military
action of a state, of an act of aggression which by its character, gravity, and scale constitutes a
manifest violation of the Charter."® The definition contains two analytically distinct elements that
must both be established: a state element (an act of aggression at the state level) and an

individual element (participation by a qualifying leader).

4 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS
XVI, art 2(4) ('UN Charter').

'® International Law Commission, 'Articles on Responsibility of States for Internationally Wrongful Acts,
with Commentaries' (2001) UN Doc A/56/10 ('ARSIWA')..

'® UN Charter (n 14) art 51.

7 UN Charter (n 14) ch VIl (esp. arts 39, 42).

'8 Rome Statute (n 4) art 8 bis(1) (as inserted by Resolution RC/Res.6 (n 6)).

11



2.4.1 Distinguishing the Act of Aggression from the Crime of Aggression

An act of aggression, as defined in Article 8 bis(2) and consistent with Resolution 3314, consists
of the use of armed force by one state against the sovereignty, territorial integrity, or political
independence of another state, or in any other manner inconsistent with the Charter.'” The Statute
provides a non-exhaustive illustrative list, invasion, bombardment, blockade, attacks against

another state's armed forces, but the definition is open to other coercive forms of armed force.

The act of aggression is a state-level concept that gives rise to state responsibility. The crime of
aggression, by contrast, concerns the personal criminal liability of those individuals who
participated in that act while exercising effective control over the state's political or military
action. The two concepts operate on different legal planes, and although the existence of an act
of aggression is a precondition for the crime, the Court is not required to await a prior
determination of state responsibility by another tribunal: it may assess both elements within the
same framework.*® This distinction underpins the structure of the thesis: Chapter 3 addresses the

state-level question, and Chapter 4 the individual question.

2.4.2 The Leadership Requirement

The crime of aggression applies only to persons "in a position effectively to exercise control over
or to direct the political or military action of a State", a restriction reinforced by Article 25(3
bis).*' The leadership requirement is constitutive: it is part of the definition of the offence rather
than a procedural filter. Its rationale is both normative and practical. Decisions to use force are
the product of state policy formulated at the highest levels and those who make such decisions
bear primary responsibility for their consequences; without a clear leadership threshold, liability
could extend across vast bureaucratic structures in a manner inconsistent with the crime's
purpose.”? The requirement directs criminal responsibility toward heads of state and government,
defence ministers and senior military commanders, those who possess actual authority over

whether and how a state resorts to force.

® Rome Statute (n 4) art 8 bis(2); UNGA Res 3314 (n 13) annex art 1 and art 3.

20 Carrie McDougall, The Crime of Aggression under the Rome Statute of the International Criminal Court
(CUP 2013) p.167-71

2! Rome Statute (n 4) arts 8 bis(1), 25(3 bis) (as inserted by Resolution RC/Res.6 (n 6)).

22 Carrie McDougall (n 20) p. 167-173; Patrycja Grzebyk, Criminal Responsibility for the Crime of
Aggression (Routledge 2013).p.200-205

12



2.4.3 Planning, Preparation, Initiation, and Execution

Article 8 bis encompasses four modes of conduct, reflecting the reality that decisions to use force
are not isolated events, but the product of extended institutional processes. Planning refers to the
strategic design of the operation, including the formulation of objectives and the development of
the overall framework for the use of force; preparation encompasses the practical measures that
enable execution, such as the mobilisation of forces and allocation of resources; initiation is the
threshold moment at which the planned operation crosses from policy into action; and execution
refers to the continuing direction of the operation once force has commenced.” These modes are

not mutually exclusive and a single actor may participate in several.

2.5 The Mental Element

Article 30 of the Rome Statute requires that the material elements of a crime be committed with
intent and knowledge.** For aggression, the mental element is grounded in the perpetrator's
awareness of the factual circumstances that render the use of force inconsistent with the Charter.
The Elements of Crimes clarify that the accused must have been aware of those circumstances;
the prosecution does not need to demonstrate that the accused personally concluded their conduct
violated international law.* A leader who knows that armed forces have been deployed across an
international border without consent, without Security Council authorisation and in the absence
of an armed attack justifying self-defence possesses the factual knowledge required, regardless
of the legal characterisation they attach to those facts. Reliance on contested legal interpretations
is, in most cases, a claim of mistake of law under Article 32, which generally does not exclude
criminal responsibility; only a genuine and reasonable mistake of fact may, in limited
circumstances, negate the required knowledge.? The application of these principles to leadership

decision-makers, including the role of legal narratives, is examined in Section 4.5.

2 Carrie McDougall (n 20) p. 167-173

2 Rome Statute (n 4) art 30.

% |International Criminal Court, Elements of Crimes (ICC-ASP/1/3, as amended by RC/Res.6 (2010)) art 8
bis, Introduction paras 2 and 4, and Element 4.

% Rome Statute (n 4) art 32.

13



2.6 The Manifest Violation Threshold

A defining and limiting feature of the crime is the requirement that the act constitute a "manifest
violation" of the Charter, assessed by reference to its character, gravity, and scale.”’ The
threshold was deliberately set high. The Kampala drafters sought to confine the crime to the most
unambiguous and serious breaches of the prohibition, excluding genuinely contested legal
disputes from the Court's reach.”® The three components are not independently decisive; they
operate together, qualitatively (through character) and quantitatively (through gravity and scale),
as an integrated test. The structure and operation of the threshold, including the drafting history

of Understandings 6 and 7 are addressed in detail in Chapter 3.4.

2.7 The Act of Aggression and State Attribution

Before individual criminal responsibility can arise, the conduct must be attributable to a state.
Under the rules codified in the Articles on Responsibility of States for Internationally Wrongful
Acts, the conduct of state organs, including armed forces and intelligence services acting in an
official capacity, is attributable to the state irrespective of whether the operation is publicly
acknowledged.” Attribution depends on factual relationships of control and direction, not on
formal declarations. The illustrative list in Article 8 bis(2) is non-exhaustive, leaving room for
forms of force that fall outside the classical paradigm of armed invasion to be assessed as

potential acts of aggression where the other elements are met.

2.8 Jurisdiction and Its Limits: Application to the Maduro Scenario

The jurisdictional framework governing the crime of aggression is considerably more restrictive
than that applicable to the other core crimes.® Jurisdiction may be triggered through two
pathways. Under Article 15 ter, the Security Council may refer a situation to the Court,
extending jurisdiction to all states regardless of their Rome Statute status. Under Article 15 bis, a

State Party may refer a situation, or the Prosecutor may act proprio motu, but this pathway is

27 Rome Statute (n 4) art 8 bis(1); Carrie McDougall (n 20) p. 113-120; Claus KreR (n 6), 'The State
Conduct Element' in Claus KreR (n 6) and Stefan Barriga (eds), The Crime of Aggression: A Commentary,
vol | (CUP 2017) 412. p.1132-1135

2 Stefan Barriga and Claus KreR (n 6) (eds) (n 27) p113-120.; Carrie McDougall (n 20) p.1132-1135.

2 ARSIWA Commentary (n 15) arts 4 and 7, and commentary to art 4 paras 6—13..

30 Carrie McDougall (n 20) p.34-40

14



constrained: the Court cannot exercise jurisdiction where the alleged act is committed by a
national of a non-State Party or on the territory of a non-State Party, and States Parties may opt

out of jurisdiction over aggression by lodging a declaration under Article 15 bis(4).%!

These constraints have direct consequences for the Maduro scenario. The United States is not a
party to the Rome Statute and has never ratified the Kampala Amendments. Venezuela ratified
the Rome Statute in 2000, but its position as the territorial state does not cure the deficiency:
under Article 15 bis(5), the Court cannot exercise jurisdiction over conduct by nationals of a
non-State Party, regardless of the territorial state's status. Barriga and Blokker describe this
exclusion as comprehensive, applying "irrespective of whether the Non-State Party is the
aggressor or the victim," and note that this outcome was recognised during the Kampala
negotiations themselves as producing asymmetric results between aggressor and victim states, a
cost accepted as the price of the wider political compromise* The only remaining avenue is
Security Council referral under Article 15 ter, which the United States, as a permanent member,

would in all probability veto.

The practical conclusion is that the ICC is, on any realistic pathway, unable to exercise
jurisdiction over the crime of aggression in the Maduro scenario, regardless of whether the
underlying conduct satisfies the substantive requirements of Article 8 bis. This jurisdictional
barrier does not diminish the analytical importance of the substantive question, because the
normative force of the crime of aggression operates independently of the Court's enforcement
capacity. But it is a fundamental constraint that the thesis does not elide: the research question
asks "to what extent" conduct can engage individual criminal responsibility, and the answer is
substantially shaped by the jurisdictional architecture set out here. The gap between normative
definition and practical enforcement is a structural feature of the crime that recurs throughout the

analysis and is returned to in the conclusion.

3. Characterising Forcible Capture Within the Act of Aggression

3" Rome Statute (n 4) arts 15 bis(4) and 15 bis(5).

32 Stefan Barriga and Niels Blokker, 'Conditions for the Exercise of Jurisdiction Based on State Referrals
and Proprio Motu Investigations' in Claus Krel3 and Stefan Barriga (eds), The Crime of Aggression: A
Commentary (CUP 2017) vol | 652, 658—659.
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This chapter addresses the state-level question identified in Chapter 2: whether the forcible
capture of a sitting head of state by foreign military forces, without the consent of the territorial
state and absent Security Council authorisation, constitutes a use of armed force under Article
2(4) of the UN Charter and an act of aggression under Article 8 bis of the Rome Statute. The
question of individual criminal responsibility, the second step in the analysis, is reserved for

Chapter 4.

Section 3.1 establishes that cross-border capture operations are coercive uses of armed force and
that their characterisation as law enforcement does not alter that classification. Section 3.2
examines the additional legal significance of targeting a sitting head of state. Section 3.3 applies
the manifest violation threshold of Article 8 bis(1). Section 3.4 addresses state attribution;
Section 3.5 the connection to individual responsibility; and Section 3.6 applies the framework to

the Maduro scenario.

3.1 Use of Armed Force, Sovereignty, and the Law-Enforcement Framing

Cross-border capture operations, whether described as targeted apprehensions, extraordinary
renditions, or forcible abductions, share three defining features: extraterritorial execution,
coercive physical control over an individual, and the involvement of state authority or direction.
Although frequently framed by the acting state as law-enforcement measures, their execution
routinely employs military or paramilitary means, ranging from minimal physical restraint to

fully armed incursions involving special forces and coordinated logistical support.

Under jus ad bellum, the decisive question is not the stated purpose of the operation but its
means and effects. Article 8 bis(2) requires a "use of armed force by a State against the
sovereignty, territorial integrity or political independence of another State",** a formulation that
mirrors Article 2(4) and that includes operations limited in scale where they involve coercive
force exercised across sovereign boundaries.’* The legal label applied by the acting state, "law

enforcement”, "arrest operation”, or otherwise, does not determine the outcome of that inquiry.

33 Rome Statute (n 4) art 8 bis(2).
3 Christine Gray, International Law and the Use of Force (4th edn, OUP 2018) p.34-40
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The prohibition is intrinsically linked to the principles of sovereignty and territorial integrity. As
the International Court of Justice affirmed in Corfu Channel, respect for territorial sovereignty is
"an essential foundation of international relations".* The unauthorised entry of foreign agents to
exercise coercive enforcement powers infringes that principle directly: unlike
intelligence-gathering, capture involves the unilateral exercise of coercive authority within
foreign territory, a violation inherent to the operation rather than incidental to it. In Nicaragua,
the ICJ confirmed that the prohibition extends not only to direct armed attacks but also to
indirect coercive uses of armed force;*® although that case concerned support to non-state actors,
the principle that sovereignty is violated where coercive force is projected across borders applies

equally to operations conducted directly by state agents.

The argument that capture operations should be characterised as law enforcement rather than as
uses of force does not withstand scrutiny. Law enforcement, in its orthodox sense, is the
expression of a state's domestic jurisdiction, exercised within its own territory or, exceptionally,
abroad on the basis of consent or treaty-based cooperation, through mechanisms such as
extradition and mutual legal assistance.’” Cross-border capture operations conducted without
consent lack this cooperative foundation: they substitute unilateral force for legal process, and
that substitution is the legally decisive feature. As Henderson observes, the concept of force
under Article 2(4) is not limited to large-scale military engagements but extends to smaller
operations involving coercive means deployed across borders.*®* An operation described as an
arrest remains a use of force where it involves armed agents crossing an international border

without consent.

Such operations are functionally indistinguishable from armed raids, limited targeted incursions
by armed personnel across an international border without consent, conducted for a specific
operational objective. As Dinstein observes, even brief or geographically confined incursions
may constitute unlawful uses of force.”” The defining feature of the prohibition is coercion

between states: the imposition of one state's will upon another by coercive means. That feature is

3 Corfu Channel Case (United Kingdom v Albania) (Merits) [1949] ICJ Rep 4, 35.

3% Military and Paramilitary Activities in and against Nicaragua ICJ Rep 14, paras 188, 191, 195.
37 Christine Gray,(n 33) p.34-40

% Christian Henderson, The Use of Force and International Law (CUP 2018) p.30-35 (chapter 2)
% Yoram Dinstein, (n 8) p. 177-182
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engaged whenever a state substitutes its own authority for that of the territorial state through

force, regardless of the level of resistance encountered or the intensity of violence used.

3.2 The Forcible Capture of a Head of State as Relevant Conduct

The forcible capture of a sitting head of state introduces a further dimension that elevates the
legal significance of the conduct. Operations directed at political leadership are sometimes
described in strategic discourse as "regime decapitation", the deliberate removal or neutralisation
of key decision-makers within a state's governing structure.*’ Within the jus ad bellum
framework, that concept has direct legal resonance. A head of state embodies the continuity,
authority, and international legal personality of the state,*" and the forcible apprehension of that
individual produces effects analogous to those associated with more overt forms of intervention:
destabilisation of governmental authority, disruption of command structures, and potential
regime change whether intended or incidental. The conduct is therefore not merely an
enforcement action against an individual but an intervention directed at the institutional core of

the state itself.

This conduct also constitutes a direct intervention in the political independence of the state, a
value protected by Article 2(4) and reinforced by the customary prohibition of intervention.*? In
Nicaragua, the ICJ articulated the prohibition of intervention as extending to acts bearing on "the
choice of a political, economic, social and cultural system", with coercion as the decisive
element.” The forcible capture of a head of state is one of the clearest conceivable forms of such
coercion: unlike economic sanctions or diplomatic pressure, it directly targets the apex of
governmental authority, altering the structure through which political outcomes are produced
rather than merely influencing them. Arguments that such operations might be justified on
grounds of criminal accountability or international justice do not resolve the issue: international

law draws a clear distinction between the legitimacy of an end and the legality of the means

40 Patrick B Johnston, 'Does Decapitation Work? Assessing the Effectiveness of Leadership Targeting in
Counterinsurgency Campaigns' (2012) 36(4) International Security 47, p.47-48; Jenna Jordan, 'When
Heads Roll: Assessing the Effectiveness of Leadership Decapitation' (2009) 18(4) Security Studies
p-719-724

41 Arrest Warrant (n 3) paras 53-55.

42 UN Charter (n 14) art 2(4); UNGA Res 2625 (XXV) 'Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in accordance with the Charter of the
United Nations' (24 October 1970), Principle of Non-Intervention.

43 Nicaragua (n 39) para 205.
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employed to pursue it,*

and lawful mechanisms, extradition, international cooperation, Security
Council authorisation, exist precisely because self-help through force is incompatible with the

foundational principles of the international legal order.

State practice concerning the forcible apprehension of high-level political figures is limited. The
1960 abduction of Adolf Eichmann from Argentina, although justified by Israel on moral and
historical grounds, was condemned by the UN Security Council as a violation of Argentine
sovereignty.* The capture of Manuel Noriega during the U.S. military intervention in Panama in
1989 occurred within a broader operation whose legality was widely contested.*® Neither case
establishes a legal entitlement to conduct such operations; both reinforce the view that leadership
capture remains exceptional, generates legal controversy, and is prima facie unlawful. The
reluctance of states to assert any clear legal entitlement to leadership capture, and their consistent
reliance on alternative justifications such as self-defence or consent, indicates the absence of

opinio juris supporting any general right of unilateral capture.*’

3.3 Gravity, Scale, and Character: The Manifest Violation Assessment

The manifest violation threshold in Article 8 bis(1) performs a double function that must be kept
analytically distinct before its individual components are assessed. In its qualitative dimension,
the threshold operates through the criterion of character and functions to exclude from the
definition of the state conduct element those uses of force whose legality falls within the grey
area surrounding the prohibition of the use of force. In its quantitative dimension, the threshold
operates through the criteria of gravity and scale together and requires that the use of force in
question be of sufficient intensity.* Both dimensions must be satisfied: a use of force that is

obviously unlawful but of negligible intensity will not qualify, and a use of force of great

4 Christine Gray,(n 33) p.52-57, 77-80

4 UNSC Res 138 (23 June 1960) UN Doc S/RES/138, para 1; Christine Gray,(n 33); Olivier Corten, 'The
Controversies over the Customary Prohibition on the Use of Force' in Marc Weller, Jake William Rylatt
and Alexia Solomou (eds), The Oxford Handbook of the Use of Force in International Law (OUP 2015)
p.867-870.

46 United States v Noriega (n 3) Christine Gray,(n 33) p.52-57, 77-80

47 Christine Gray,(n 33) p.52-57, 77-80; Tom Ruys, 'Armed Attack' and Article 51 of the UN Charter (CUP
2010) p.55-60

48 Claus KreR (n 6), 'The State Conduct Element of the Crime of Aggression', in Claus KreB (n 6) and
Stefan Barriga (eds), The Crime of Aggression: A Commentary (Cambridge University Press 2017)
p509-512
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intensity that nevertheless falls within a zone of genuine legal controversy will equally fail. This
framework, developed by KreB in the Commentary on the Kampala Amendments, provides the
analytical structure within which the three criteria must be examined. The word "and" linking
character, gravity, and scale in the text of Article 8 bis(1) confirms that all three are required,
though, as the drafting history of the Understandings makes clear, they need not each be

independently decisive.

3.3.1 Character of the Operation

Character is the qualitative component of the manifest violation assessment. Its function is to
distinguish uses of force that fall within a legal grey area, meaning uses of force whose legality is
the object of genuine disagreement between reasonable international lawyers, from those that
constitute an incontrovertible breach of the prohibition. As McDougall confirms, the better view
is that the reference to character is related to the requirement that an incontrovertible breach of
Article 2(4) be established.* KreB states the operative test with precision: a use of force whose
legality under international law forms the object of genuine disagreement between reasonable
international lawyers will not fulfil the state conduct element, because it will not be an act of
aggression that by its character constitutes a manifest violation of the UN Charter within the
meaning of Article 8 bis(1).® The contrapositive of this test applies directly to the analysis.
Where no reasonable international lawyer could identify an arguable legal basis for the use of

force, the character element is clearly satisfied.

The purpose of the character threshold, as the travaux record, was to exclude borderline cases
from the Court's jurisdiction, specifically to ensure that legally contested scenarios, the paradigm
cases being humanitarian intervention without Security Council authorisation, and contested
applications of self-defence, would not give rise to criminal liability for aggression. These are
cases in which arguable legal justifications exist, even if they are not ultimately accepted. The
Maduro operation belongs to a different category entirely. The United States advanced no
justification under the jus ad bellum framework. It characterised the operation as a domestic law

enforcement action and asserted inherent presidential authority under domestic constitutional

49 Carrie McDougall (n 20) p.
S0 Krel (n 47) p.524
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law, but advanced no claim under Article 51, no assertion of Security Council authorisation, and
no invocation of any recognised exception to the prohibition of the use of force. As Sluiter
observes, the United States made no attempt to justify the operation from an international law
perspective, and that would be a complicated thing to do because no such justification exists.”!
There is accordingly no legal grey area surrounding this operation of the kind that the character

threshold was designed to protect against prosecution.

Several features of the Maduro operation bear directly on the character assessment. The
operation was deliberate and planned: it was not an accidental border crossing or an incidental
engagement but the intentional projection of military force into the territory of a sovereign state.
The target was the head of state, the central organ of state authority and the individual who
embodies Venezuela's legal personality in domestic and international law. The operation
substituted unilateral force for every available legal mechanism: extradition, diplomatic
cooperation, and Security Council authorisation were each available in principle and were each
bypassed in favour of military means. Finally, the removal of a sitting head of state carries an
inherent political dimension; it necessarily affects the state's governmental structure,
distinguishing it from lower-level uses of force with more limited institutional consequences.
These features indicate that the character of the operation is intrinsically coercive, politically
intrusive, and institutionally disruptive. Where no arguable jus ad bellum justification exists and
the use of force is directed at the apex of another state's governmental authority, the character

element weighs strongly, indeed conclusively, in favour of a manifest violation.

3.3.2 Gravity of the Violation

Gravity is the first of the two quantitative components. Understood correctly, it is distinct from
scale. Where scale relates to the means, the spatial and temporal dimension of the use of force,
the intensity of manpower and firepower deployed, gravity relates to the effects: the number of
human casualties, the scope of disturbance to common life within the victim state, and the level

of destruction.” This distinction, articulated by KreB in the Commentary, finds support in the

51 Goran Sluiter, 'The Abduction and Criminal Prosecution of Maduro: A Few Observations from an
International and Criminal Law Perspective' (2026) Hague Journal on the Rule of Law (advance online
publication) https://doi.org/10.1007/s40803-026-00268-9 accessed 7 April 2026.

52 Krel (n 47) 520.
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seventh Understanding to the Kampala Amendments, which provides that a 'manifest’
determination cannot rest on any single component of character, gravity or scale.” The
interpretive framework is reinforced by Understanding 6, which directs the Court, in determining
whether an act of aggression has been committed, to consider 'all the circumstances of each
particular case, including the gravity of the acts concerned and their consequences'.* The
reference to '"consequences" is significant: it extends the gravity assessment beyond the
immediate physical effects of the operation to include foreseeable systemic harm. Gravity is
therefore not to be assessed solely by counting casualties or measuring destruction; it
encompasses the institutional, political, and systemic harm that the use of force produces or can

foreseeably be expected to produce.

Applied to the forcible capture of a sitting head of state, the gravity assessment must account for
consequences that substantially exceed what the physical scale of the operation might suggest.
The removal of a head of state is not merely an enforcement action against an individual. It
disrupts the institutional apex of the state, destabilising governmental decision-making,
potentially provoking civil unrest, and compromising the state's capacity to exercise effective
authority over its territory. The foreseeable systemic consequences of leadership removal,
governmental crisis, disruption of command structures, and the potential for political instability,
are inherent to operations of this character. These consequences do not depend on the number of
forces deployed or the duration of the engagement; they arise from the identity and status of the

target.

The status of the individual targeted further elevates the gravity assessment. A head of state
occupies a unique position in international law, benefiting from personal immunities and
representing the state in its external relations. The forcible removal of such an individual carries
symbolic and legal weight substantially greater than the removal of any private person or
non-state actor. Furthermore, the operation sets a precedent with systemic implications for the
international legal order: if conduct of this kind is tolerated or normalised, it suggests that states

may unilaterally target one another's political leadership, threatening the stability of the

%3 |CC Review Conference, Resolution RC/Res.6, 'The Crime of Aggression' (11 June 2010), Annex I,
Understanding 7; Krel3 (n 47) p.95-100
% Resolution RC/Res.6 (n 52) Annex I, Understanding 6
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prohibition on the use of force as a foundational principle of the Charter framework. These
systemic consequences, while difficult to quantify, are foreseeable and legally significant under
Understanding 6's explicit reference to "consequences." On this basis, the gravity element weighs
in favour of a manifest violation, and does so independently of the physical scale of the

operation.

3.3.3 Scale of the Operation

Scale presents the most significant analytical challenge in the manifest violation assessment.
Measured in conventional terms, number of personnel, duration, geographic reach, intensity of
military engagement, cross-border capture operations are limited. They are designed for
precision rather than mass, involving small units, short timelines, and narrowly defined
objectives. Publicly available accounts describe the Maduro operation as a targeted and precise
action rather than a sustained military campaign.”> On a purely numerical approach to scale, this

would weigh against a finding of manifest violation.

McDougall confronts this difficulty directly in her monograph, with a scenario that is factually
analogous to the circumstances of this thesis. She posits that State A sends a trio of commandos
into the territory of State B, without consent or UN authorisation, who execute the President of
State B by the firing of a single bullet. She identifies that such a use of force would arguably
satisfy the gravity and character tests but that it would be questionable as to whether the scale

t.>% This is not a conclusion that scale

component of the manifest violation threshold had been me
cannot be satisfied; it is an acknowledgment that scale is the contestable element in operations of
this kind, exactly the position this thesis adopts. What matters is how the legal framework

resolves that contestation.

% RC Berg and others, 'Imagery from Venezuela Shows a Surgical Strike, Not Shock and Awe' (Center for
Strategic and International Studies, 9 January 2026)
https://www.csis.org/analysis/imagery-venezuela-shows-surgi
April 2026.

% McDougall (n 20) 128-129

e accessed 7
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The answer lies in the drafting history of Understanding 7. The starting point of the negotiation
was a draft proposed by Germany, in its capacity as the Focal Point, requiring that each of the
three components of character, gravity, and scale must independently be sufficient to justify a
manifest determination. This formulation would have required each element to clear a fixed
threshold independently, the most restrictive reading of the tripartite test. Canada intervened. The
Canadian delegation raised the specific concern that a use of force could be almost manifestly
illegal with respect to one component but definitively manifestly illegal with respect to the other
two, and that such a use of force should satisfy the threshold. Canada accordingly proposed
removing the word "independently," resulting in the formulation that the three components must
be sufficient, taken together, to justify a manifest determination. The United States agreed to this
reformulation, subject to the addition of a second sentence: "No one component can be
significant enough to satisfy the manifest standard by itself." The idea behind that sentence, as
recorded in both the travaux and the Commentary, was to exclude a finding of manifest illegality
in the specific case where one component is prominently present but the other two are
completely absent, not to impose independent sufficiency requirements on each element.”’ The
reformulation as proposed by Canada and the United States met with no opposition and became

Understanding 7.

The legal consequence of this drafting history is precise: the text of Understanding 7 does not
require each of the three components to independently satisfy the manifest standard. Two
components that are strongly satisfied can carry a manifest determination even where the third is
present but weaker, provided the second sentence's condition is not triggered, that is, provided
the weaker element is not entirely absent, leaving only one component to carry the finding.
Where character and gravity are strongly satisfied, and scale is present, the combined weight is
sufficient. As McDougall concludes, a strong argument can be made that the satisfaction of two
of the three components would be sufficient to allow the Court to conclude that a use of force
amounted to a manifest violation of the Charter, adding that this should not be taken as an
automatic outcome but rather as a conclusion that the Court must always look at all three

components, though they need not be present to the same degree.’® Scale, in an operation of this

57 Krel (n 47) 95-96: Krefl (n 47) p.510-512.
% McDougall (n 20) p.129.
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kind, is not absent. Military assets were deployed, state forces conducted a cross-border
incursion, and the operation involved the kind of precision capability that reflects a significant
operational and institutional commitment. The scale component is present, even if it is not

dominant.

3.3.4 Combined Assessment: A Reasoned Finding

The combined assessment must be approached holistically, as Understanding 7 requires. The
analytical question is not whether each element independently clears a fixed bar but whether the
three components together, assessed in the light of Understanding 6's explicit reference to
consequences, are sufficient to justify the conclusion that the violation is objectively clear and of

sufficient seriousness.

A useful benchmark is provided by the objectively evident standard proposed at Kampala, which
defines a manifest violation as one that would be objectively evident to any state conducting
itself in the matter in accordance with normal practice and in good faith.”® Applied to the Maduro
operation, that standard is readily satisfied. The operation involved the cross-border deployment
of armed state agents into the territory of another state, without the consent of that state, without
Security Council authorisation, and without any invocation of an applicable exception under the
UN Charter. No arguable legal basis was advanced. Any state in good faith, examining those
facts, would immediately recognise the operation as an obvious violation of Article 2(4). This is
not a Kosovo-type scenario, where genuinely contested legal arguments exist about humanitarian
intervention, nor a case involving ambiguous applications of self-defence. It is a case in which
the prohibition of the use of force is directly and unambiguously engaged, and no exception is

even claimed.

Character weighs conclusively in favour of a manifest violation. The operation is deliberate,
directed at the apex of state authority, and substitutes unilateral force for every available legal
mechanism. No legal grey area exists. Gravity weighs strongly in favour of a manifest violation:
the foreseeable systemic consequences of removing a sitting head of state, governmental

disruption, institutional destabilisation, and the precedent implications for the international legal

%9 Krel (n 47) p.751.
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order, substantially exceed what the physical dimensions of the operation suggest, and
Understanding 6 requires that these consequences be considered. Scale is the limiting factor in
conventional terms, but it is not absent: the operation involved military assets, required
institutional coordination and planning, and produced the strategic effect of removing the head of
state on the territory of a sovereign state. Under the Understanding 7 framework established
through Canada's intervention, the strong satisfaction of character and gravity is sufficient to

carry the manifest determination where scale is present but not dominant.

The conclusion is accordingly as follows. A cross-border military operation conducted with
material state assets, directed at a sitting head of state, absent any consent or legal authorisation,
and without any jus ad bellum justification advanced, satisfies the manifest violation threshold
under Article 8 bis(1) when character, gravity, and scale are assessed holistically in accordance
with Understanding 7. That conclusion is qualified and fact-dependent: where an operation is
genuinely minimal, a handful of agents, no military assets, no institutional consequences, the
quantitative dimension may not be satisfied even if the qualitative dimension is clear. The
manifest violation threshold does not capture every unlawful use of force, and the thesis does not
claim otherwise. What it concludes is that the Maduro operation, assessed against publicly
available accounts and treated throughout as a legal scenario rather than an established factual
record, satisfies the threshold as a matter of substantive law. This provides the necessary

foundation for the analysis of individual criminal responsibility that follows in Chapter 4.

3.4 Attribution to the State

The framework of aggression is engaged only where the conduct is attributable to a state. Under
the rules codified in ARSIWA, the conduct of state organs, including armed forces, special
operations units, and intelligence services acting in an official capacity, is attributable to the state
irrespective of their position within the governmental structure or whether the operation is
publicly acknowledged.®® Where the operation is conducted directly by state military or
intelligence personnel, attribution is straightforward: covert action and operational secrecy do not
alter the underlying factual relationship of control. Where proxy actors or contractors are

involved, attribution requires demonstration of effective control over the specific conduct, the

% ARSIWA Commentary (n 15) art 4 and commentary paras 6, 13.
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standard established in Nicaragua,® though operations targeting a head of state are unlikely to be
significantly delegated to uncontrolled actors. Attribution to the acting state therefore satisfies a
necessary precondition for engaging both Article 2(4) and the framework of aggression under

Article 8 bis.

3.5 Leadership Control and the Link to Individual Responsibility

The crime of aggression is structurally a leadership crime. Cross-border capture operations of the
kind examined in this chapter are not improvised; they require executive-level authorisation,
strategic planning across institutions, and assessment of legal and diplomatic risk. The use of
force at the state level is therefore directly connected to the decisions of specific individuals
within the acting state's leadership structure. The identification of those individuals, the modes of
liability through which their responsibility is established, and the conduct and mental elements

required, are the subject of Chapter 4.

3.6 Contemporary Illustration: The Alleged Capture of Nicolas Maduro

According to publicly available reporting, including the Congressional Research Service legal
sidebar and contemporaneous press accounts, U.S. forces conducted a military operation on
Venezuelan territory in January 2026 resulting in the apprehension of Nicolas Maduro and his
transfer to the United States for criminal prosecution.? The U.S. administration characterised the
operation as falling within the President's inherent constitutional authority and as a
law-enforcement action.” As stated in Chapter 1, this thesis treats the scenario as a legal case
study, proceeding on the basis of what publicly available sources describe rather than as a record

of independently verified facts.

Applied to that material, the framework developed in Sections 3.1 to 3.3 produces the following
conclusions. The deployment of state agents, reportedly including military assets, into

Venezuelan territory without consent satisfies the use of armed force under Article 2(4)

61 Nicaragua (n 3) paras 109-115.
62 Congressional Research Service (n1).
% ibid.
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regardless of the law-enforcement framing. The targeting of a sitting head of state engages the
principle of political independence in addition to territorial sovereignty. The material element of
Article 8 bis(2), a use of armed force by a state against the sovereignty, territorial integrity, and

political independence of another state, is therefore satisfied.

The manifest violation analysis from Section 3.3 applies as follows. Character weighs strongly in
favour: the operation targeted the apex of state authority, bypassed every available lawful
mechanism, and substituted unilateral force for legal process. Gravity is significant once the
foreseeable systemic consequences of leadership removal are considered. Scale is the limiting
factor, press accounts describe a "surgical strike"®, but is not absent: military assets were
deployed, institutional coordination was required, and the operation produced the strategic effect
of removing the head of state on the territory of a sovereign state. Under Understanding 7, the
strong satisfaction of character and gravity carries the manifest determination where scale is

present but not dominant.

Attribution presents no difficulty: an operation of this strategic significance cannot plausibly
have been undertaken without authorisation at the highest levels of government. The conduct is
accordingly attributable to the United States and satisfies the requirements of an act of
aggression under Article 8 bis, subject to the factual caveat above. The jurisdictional barrier
identified in Section 2.8 does not diminish that legal characterisation; it is, however, a central
feature of the realistic enforcement landscape, addressed further in Chapter 6. The analysis turns,

in Chapter 4, to individual criminal responsibility.

4. Individual Criminal Responsibility

4.1 From State Act to Individual Crime

Chapter 3 established that the conduct under examination satisfies the requirements of an act of
aggression at the state level. This chapter addresses the second step of the analysis: whether, and
on what basis, specific individuals may bear personal criminal responsibility for that act. The two
steps are connected but distinct. The state-level act is a necessary precondition for the crime, but

the existence of a state act does not, of itself, identify those individuals whose conduct engages

% RC Berg (n 54)
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individual responsibility, and the Rome Statute does not require a prior formal determination of
state responsibility before the Court may proceed.” The crime of aggression is structurally and
historically a leadership crime. At Nuremberg, crimes against peace were prosecuted exclusively
against senior political and military leaders, on the understanding that only such individuals
possessed the authority to determine whether a state would resort to war.®® Article 8 bis(1)
preserves that confinement, restricting liability to persons "in a position effectively to exercise
control over or to direct the political or military action of a State", a restriction reinforced by
Article 25(3 bis).®” As established in §2.4.2, the leadership requirement is constitutive: it is part
of the definition of the offence, not a procedural filter. Its function is to direct criminal
responsibility to those who actually decide whether the state will use force, while excluding
those who merely implement the resulting policy.In the Maduro scenario, this confinement
creates a particular analytical pressure. The operation was framed by the acting state as a
domestic law-enforcement action, distributed across executive, military, intelligence, and
legal-advisory institutions. That framing tends to obscure the locus of decision-making authority.
The question for the leadership analysis is therefore not where the operation was executed, but

where the decision to use force was actually taken.

4.2 The Leadership Requirement in Practice

The leadership requirement calls for a functional assessment of authority rather than a formal
classification by title.®® While certain offices, head of state or government, defence minister,
senior military commander, are prima facie indicative of the requisite control, the decisive
criterion is whether the individual effectively exercised control over, or directed, the state's
political or military action in relation to the use of force. Three categories of actor are most

directly implicated.

The first is political leadership. Heads of state or government possess ultimate authority over the
state's external actions, and in systems where executive power is concentrated they directly

authorise or veto military operations. In the Maduro scenario, the U.S. President is the most

%McDougall (n 20) p.; KreB (n 47) p. 412.

% France et al v Goring (n 12) p. 426-427; Carrie McDougall (n 20) p.150-155. ; Patrycja Grzebyk (n 22)
p.260-265

5 Rome Statute (n 4) arts 8 bis(1), 25(3 bis) (as inserted by Resolution RC/Res.6 (n 6)).

¢ Carrie McDougall (n 20) 163-170; Patrycja Grzebyk (n 22) p.170-178
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immediate candidate: a cross-border military operation targeting a foreign head of state could not
plausibly have been initiated without presidential authorisation. Senior cabinet officials, the
Secretary of Defense, the National Security Advisor, may also qualify where they play a decisive

role in shaping or directing policy.

The second is military leadership. High-ranking commanders who translate political decisions
into operational plans and possess authority to direct military action at the strategic level fall
within the scope of the requirement. The distinction lies between those who shape the overall
conduct of the operation and those who execute orders within an established chain of command;

the former qualify, the latter do not.

The third is senior intelligence leadership. Where intelligence agencies play a central role in
planning and coordinating covert or targeted operations, senior officials may satisfy the
leadership threshold provided their authority extends to the decision to use force, not merely to

its operational execution.

The boundary is not based on the importance of an individual's contribution but on capacity to
influence the decision to use force. Operational personnel executing the mission, mid-level
officers coordinating logistics, and legal advisers providing opinions on the operation's
compliance with domestic law do not meet the threshold. The crime of aggression is, by design,
one of the most restrictive forms of individual criminal responsibility in international law.® That
restriction creates gaps: in systems characterised by diffuse or collective decision-making,
responsibility may be distributed across several actors, none of whom appears to exercise

decisive unilateral control. This problem of diffusion is taken up in §4.6.

4.3 Modes of Liability

The Rome Statute recognises several modes of individual criminal responsibility under Article
25, but for the crime of aggression their application is constrained by the leadership requirement.
Only modes of participation that engage actors at the level of state policy can give rise to

liability. Three modes are relevant.

¢ Carrie McDougall (n 20) 163-170.
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4.3.1 Co-Perpetration at the Leadership Level

Co-perpetration under Article 25(3)(a) attributes responsibility to individuals who commit a
crime jointly with others, on the basis of joint control over the crime. Applied to aggression, the
inquiry is not who controlled the physical execution of the act but who jointly controlled the
decision to use force.”” Co-perpetration arises where multiple individuals, acting within
governmental structures, jointly shape, approve, or direct a policy that results in an unlawful use
of force. A common plan need not take the form of a formal agreement; it may be inferred from
coordinated action and shared objectives within governmental structures.”’ In the Maduro
scenario, this is directly applicable: a cross-border military operation targeting a sitting head of
state would require executive-level authorisation, strategic input from defence and intelligence
institutions, and coordination across multiple agencies, and the President, senior cabinet
members, and high-ranking military officials may each have exercised a level of control over the
decision to use force sufficient to establish joint control. Two limits apply: advisers who provide
input but lack decision-making authority do not qualify, and officials whose role is limited to

implementing decisions made by others fall outside this mode.

4.3.2 Ordering at the Policy Level

Article 25(3)(b) establishes responsibility for persons who order the commission of a crime.” In
the context of aggression, ordering captures situations in which an individual does not physically
perpetrate the act but plays a decisive role in triggering its commission through authoritative
direction. Ordering should be understood broadly to encompass not only formal military
commands but political authorisations and executive decisions that set in motion the processes
leading to the use of force; the key element is the authority to initiate that chain of events.” In
the Maduro scenario, this points directly to the executive authorisation of the operation. Ordering

and co-perpetration may overlap: a decision may emerge from a joint deliberation among

0 Rome Statute (n 4) art 25(3)(a); Prosecutor v Lubanga (Judgment pursuant to Article 74 of the Statute)
ICC-01/04-01/06 (14 March 2012); Neha Jain, Perpetrators and Accessories in International Criminal
Law: Individual Modes of Responsibility for Collective Crimes (Hart 2014) p.75-81 ; Elies van Sliedregt,
Individual Criminal Responsibility in International Law (OUP 2012) p.5-10.

™ Carrie McDougall (n 20) p.167-172 ; Claus KreR (n 6) (n 47) p.20-25.

2 Prosecutor v Katanga (Judgment pursuant to Article 74 of the Statute) ICC-01/04-01/07 (7 March
2014); Neha Jain (n 69) p.77-80

3 Rome Statute (n 4) art 25(3)(b)
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political and military leaders (giving rise to co-perpetration), while the final authorisation

constitutes an act of ordering that triggers execution.

4.3.3 The Limited Role of Aiding and Abetting

Article 25(3)(c) establishes responsibility for persons who aid, abet, or otherwise assist in the
commission of a crime.” In the context of aggression, its scope is substantially constrained by
the leadership requirement, and most forms of operational assistance fall outside its scope.”
Operational personnel, logistical coordinators, intelligence analysts, and technical specialists
may provide essential support but do not possess the authority required to satisfy the leadership
threshold. The boundary between assistance and leadership is not always clear, however: senior
intelligence officials or legal advisers who shape the strategic framing of an operation may,
where their influence is determinative rather than advisory, fall within leadership liability rather
than mere assistance. Aiding and abetting in this context therefore functions primarily as a
boundary concept, reinforcing the principle that responsibility is confined to those who exercise

control over the state's decision to use force.

4.4 The Conduct Element: Planning, Initiation, and Execution

Article 8 bis encompasses four forms of relevant conduct, planning, preparation, initiation, and
execution, each capturing a different stage in the progression from state policy to unlawful use of
force. As established in §2.4.3, these stages are not analytically equal, and the critical threshold
for individual criminal responsibility is most clearly engaged at the moment of initiation.
Planning and preparation may give rise to liability where the individuals involved exercise
decision-making authority at the leadership level; the existence of substantial planning and
preparation in a cross-border operation targeting a sitting head of state is evident from the nature
of the operation itself, which cannot be undertaken without extended preparatory work at the

highest levels of government.’

Those who participate in that process at the policy level,
designing objectives, approving the strategic framework, authorising resource allocation, bear
responsibility for the planning and preparation of the act. The critical threshold for individual

criminal responsibility, however, is reached at the moment of initiation: the point at which the

" Rome Statute (n 4) art 25(3)(c).
s Carrie McDougall (n 20) 167-173.; Patrycja Grzebyk (n 22) p.127-130.
76 Carrie McDougall (n 20) p.xxiv, p.186-190; Claus Kref3 (n 6) (n 47) p.21-30.
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state, through its authorised agents, commits to actual use of armed force, when the planned
operation crosses from policy into action and armed agents cross the territorial boundary on the
authorised mission. At that point, the offence is complete in its essential elements, and the
connection between decision-making authority and criminal liability is most direct: those who
give the order to deploy are those who transform state policy into unlawful conduct. In the
Maduro scenario, this points to the final executive authorisation and the transmission of that
decision through military or intelligence chains of command. Execution, by contrast, is legally
secondary.”” The core of the offence lies in the decision to use force, not in its physical carrying
out, and operational personnel do not incur aggression liability merely by virtue of their
participation in execution. Execution remains evidentially relevant: it reveals planning and
authorisation, identifies chains of command, and may illuminate the scope of the operation for

the manifest violation assessment, but it is not an independent basis for leadership liability.

The critical threshold for individual criminal responsibility, however, is reached at the moment of
initiation: the point at which the state, through its authorised agents, commits to actual use of
armed force, when the planned operation crosses from policy into action and armed agents cross
the territorial boundary on the authorised mission.” At that point, the offence is complete in its
essential elements, and the connection between decision-making authority and criminal liability
is most direct: those who give the order to deploy are those who transform state policy into
unlawful conduct. In the Maduro scenario, this points to the final executive authorisation and the
transmission of that decision through military or intelligence chains of command. Execution, by
contrast, is legally secondary. The core of the offence lies in the decision to use force, not in its
physical carrying out, and operational personnel do not incur aggression liability merely by
virtue of their participation in execution.” Execution remains evidentially relevant, it reveals
planning and authorisation, identifies chains of command, and may illuminate the scope of the
operation for the manifest violation assessment, but it is not an independent basis for leadership

liability.

4.5 The Mental Element

7 ibid.
78 Carrie McDougall (n 20) 167-173.; Patrycja Grzebyk (n 22) p.127-130.
 Rome Statute (n 4) art 30.
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4.5.1 Knowledge of the Use of Force

As established in §2.5, Article 30 of the Rome Statute requires that the material elements of a
crime be committed with intent and knowledge.*® For aggression, the mental element is grounded
in the perpetrator's awareness of the factual circumstances that establish an act of aggression: that
the state is engaging in a use of armed force against another state, without the consent of the
territorial state and absent a recognised legal justification. The accused need not have recognised
that the conduct constituted "the crime of aggression" under international law; awareness of the

relevant facts suffices.?!

In the context of leadership responsibility, this knowledge is generally inferable from the
individual's position. In the Maduro scenario, the central factual circumstances, armed agents
crossing into Venezuelan territory, the absence of Venezuelan consent, the targeting of the apex
of state authority, are not peripheral details but the operational substance of the mission, and
individuals involved in authorising and directing it can reasonably be expected to have possessed
awareness of them. The framing of the operation as law enforcement does not negate this: the

underlying facts remain unchanged regardless of characterisation.

4.5.2 Awareness of the Manifest Violation

A more contested question is whether the mental element requires not only awareness of facts
but also awareness that those facts amount to a manifest violation of the Charter. The literature is
divided, but in cases where the unlawfulness of the use of force is evident, no consent, no
Security Council authorisation, no plausible self-defence, the factual circumstances themselves
strongly imply awareness of serious illegality.* The Maduro scenario falls within this category,
and the conclusion is reinforced by the documented existence of contemporaneous expert
commentary identifying the operation as a serious violation of international law, available to

decision-makers before and during the operation.

4.5.3 Mistake of Fact, Mistake of Law, and Legal Narratives

8 |nternational Criminal Court, Elements of Crimes (ICC-ASP/1/3, as amended by RC/Res.6 (2010)) art 8
bis, Introduction paras 2 and 4.

8 Carrie McDougall (n 20) p.xxiv, p.189-193 (on the conduct element);Claus Kref (n 6) (n 47) p.71-80.

8 Rome Statute (n 4) art 32; Elies van Sliedregt (n 69) p.12-17.
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Article 32 of the Rome Statute distinguishes mistake of fact from mistake of law. A mistake of
fact excludes criminal responsibility where it negates the mental element required under Article
30. A mistake of law does not exclude responsibility unless it too negates that same mental
element. The second limb of Article 32(2) therefore adds no independent test: a mistake of law
that negates the Article 30 mental element is, in substance, indistinguishable from an absence of
the knowledge that Article 30 already requires the prosecution to establish. The analysis that
follows accordingly proceeds through Article 30 directly, asking whether the accused possessed
the requisite factual knowledge; Article 32 does no more than confirm that a professed belief in
the operation's legality is irrelevant unless it can be shown to have deprived the accused of that

knowledge.

In the Maduro scenario, the scope for genuine mistakes of fact is narrow: the cross-border
deployment of armed agents, the absence of Venezuelan consent, and the apprehension of a
sitting head of state are the core operational facts, not peripheral details that might plausibly

escape a decision-maker's knowledge®

The more significant issue is the role of legal narratives. The U.S. administration advanced
overlapping justificatory frameworks: that the operation was an arrest rather than an armed
intervention; that the President possessed inherent constitutional authority; that military force
merely supported law enforcement; and that non-recognition of Maduro's status affected his
standing. As multiple commentators have observed, none of these alters the classification of the
conduct under international law.** If decision-makers nevertheless believed the operation was

lawful, that belief is most accurately characterised as a mistake of law, which Article 32

8 Marko Milanovic, 'Some Further Thoughts on the lllegal US Attack on Venezuela: Self-Defence, Cyber,
and Continuing Coercion' (EJIL: Talk!, 7 January 2026)
https://www.ejiltalk.org/some-further-thoughts-on-the-illegal-us-attack-on-venezuela-self-defence-cyber-an
d-continuing-coercion/ accessed 7 April 2026; Goéran Sluiter, 'The Abduction and Criminal Prosecution of
Maduro: A Few Observations from an International and Criminal Law Perspective' (2026) Hague Journal
on the Rule of Law (advance online publication) https://doi.org/10.1007/s4 -026-00268-9 accessed 7
April 2026; Davit Khachatryan, "The U.S. Strikes Against Venezuela and the Credibility of the
Anti-Aggression Norm' (Vélkerrechtsblog, 6 January 2026)
https://voelkerrechtsblog.org/the-u-s-strikes-against-venezuela-and-the-credibility-of-the-anti-aggression-n
orm/ accessed 7 April 2026.Fanny Jarast, 'Venezuela Beyond the Use of Force and Maduro's Immunity’
(Opinio Juris, 14 January 2026)
https://opiniojuris.org/2026/01/14/venezuela-beyond-the-use-of-force-and-maduros-immunity/ accessed 7
April 2026.

84 Sébastien Duroy, 'The Abduction of Nicolas Maduro and the Systemic Costs of Non-Justification'
(Verfassungsblog, 27 January 2026) https://verfassungsblog.de/venezuela-us-international-law/ accessed
7 April 2026.
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https://opiniojuris.org/2026/01/14/venezuela-beyond-the-use-of-force-and-maduros-immunity/

generally does not accept as excluding responsibility. The decision-makers would still have

known the relevant facts; what they disputed was the legal meaning of those facts.

The Maduro scenario also illustrates a further dimension. Legal narratives in contemporary state
practice often function not as genuine attempts to resolve doctrinal uncertainty but as instruments
of political legitimation, devices for managing legal risk and constructing public justification for
conduct the acting state knows to be difficult under international law. Where legal narratives
operate in this way, as cover rather than as sincere legal interpretation, they substantially weaken
any claim that decision-makers lacked awareness of the gravity of their actions. The persistence
of extensive, publicly visible legal objections from qualified commentators, available to
decision-makers before and during the operation, is evidence of that gravity rather than against
it.*> Mistake of law based on domestic authority or law-enforcement framing is therefore unlikely
to exclude responsibility on these facts; legal narratives are best understood as part of the politics

of legality surrounding modern aggression, not as exculpatory doctrines.

4.6 State Responsibility and Individual Criminal Responsibility

State responsibility and individual criminal responsibility are connected but distinct. The former
arises from the breach of an international obligation by the state and gives rise to obligations of
cessation and reparation; the latter focuses on the personal liability of specific actors.* Both
regimes may be engaged by the same conduct, but they operate according to different thresholds
and different consequences. In the Maduro scenario, attribution of the operation to the United
States as a matter of state responsibility is straightforward (§3.4); individual liability requires a
further step, identifying which specific individuals exercised sufficient control over the political

or military action of the state to satisfy the leadership requirement.

That further step is complicated by the collective and distributed nature of modern
decision-making. Decisions to use force rarely emerge from a single individual acting

unilaterally; they arise from extended consultations among political leaders, military authorities,

8 Carrie McDougall (n 20) p.196-201.

8 Thomas Weatherall, Duality of Responsibility in International Law: The Individual, the State, and
International Crimes (Brill Nijhoff 2022) p.49-55. André Nollkaemper, 'Concurrence between Individual
Responsibility and State Responsibility in International Law' (2003) 52 ICLQ 615 p.622-628
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intelligence officials, and legal advisers, in which authority is shared, overlapping, and
sometimes difficult to isolate.®” Where multiple individuals each contribute without any single
one exercising clearly dominant control, it may be difficult to establish who meets the leadership
threshold. Co-perpetration provides a partial solution by accommodating shared control among
several leadership actors, but it requires a demonstrable common plan and a level of joint control
that may be difficult to establish evidentially. In the Maduro scenario, the framing of the
operation as law enforcement, distributed across executive, legal, military, and intelligence
institutions, compounds this difficulty by obscuring the locus of decision-making, though an
operation of this strategic significance, targeting a foreign head of state with military assets,
cannot realistically have proceeded without authorisation at the highest level. The complexity of

institutional framing should not obscure that underlying reality.

The chapter's substantive conclusion is therefore as follows. The substantive requirements of the
crime of aggression could, in principle, be satisfied in this scenario: the conduct constitutes an
act of aggression, individuals meeting the leadership requirement can be identified, the modes of
liability are applicable, and the mental element is likely to be satisfied. But, as established in
§2.8, the ICC cannot, on any realistic pathway, exercise jurisdiction over this scenario: the
United States is not a party to the Rome Statute, the Article 15 bis pathway is foreclosed by the
non-party status of the alleged aggressor, and Security Council referral under Article 15 ter is
barred by the U.S. veto. The finding of individual responsibility is therefore a normative
conclusion rather than an immediately enforceable one. That gap is not accidental: it is a
structural feature of the Kampala compromise, which preserved state sovereignty over precisely
those situations, involving powerful non-party states, most likely to give rise to aggression in
practice.®® The crime of aggression establishes a legal standard and a basis for normative

condemnation; it does not, in its current form, guarantee accountability.

5. Domestic Prosecution Following Forcible Capture
The preceding chapters established that the forcible capture of a sitting head of state may

constitute an act of aggression under international law and may engage individual criminal

8 Neha Jain (n 69) p.77-81; Elies van Sliedregt (n 69) p.6-11
8 Claus KreB (n 6) (n 47) p.20-25; Carrie McDougall (n 20) p.281-288; Giulia Pecorella, The United
States of America and the Crime of Aggression (Routledge 2021) p.105-110.
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responsibility for those who authorise and direct the operation. This chapter addresses a
structurally related question: what are the legal consequences at the domestic level? Section 5.1
examines head-of-state immunity under customary international law, both ratione personae and
ratione materiae, and assesses whether any recognised exception applies. Section 5.2 considers
the jurisdictional basis asserted by U.S. courts and the tension between domestic jurisdictional
competence and international legal constraint. Section 5.3 addresses due process and procedural
legality, including the obligations under the International Covenant on Civil and Political Rights.
Section 5.4 analyses the doctrine of male captus bene detentus and situates it within the broader

paradox developed in this thesis.

5.1 Head-of-State Immunity: Ratione Personae and Ratione Materiae
The domestic prosecution of a forcibly captured head of state confronts, at the threshold, the
rules of international law governing immunity. Two forms of immunity are relevant, operating on

different legal bases and with different temporal and substantive scope.*

Immunity ratione personae 1s a status-based immunity attaching to a narrow category of
high-ranking officials, incumbent heads of state, heads of government, and foreign ministers,
who enjoy complete protection from the criminal jurisdiction of foreign states for the duration of
their time in office. The immunity is absolute in scope, extending to both official and private
acts, and operates as a procedural bar to the exercise of jurisdiction rather than as a substantive
defence. Its rationale is functional: the effective performance of international duties requires that
certain officeholders be free from interference by foreign legal systems, regardless of the gravity
of the allegations against them.” The ICJ affirmed this principle in Arrest Warrant, holding that
an incumbent foreign minister enjoyed full immunity from the criminal jurisdiction of foreign
states even in relation to alleged war crimes and crimes against humanity.”’ Ratione personae
immunity also encompasses inviolability, the prohibition on subjecting the individual to arrest or

detention by foreign authorities”, so that the forcible apprehension of a sitting head of state

8 Arrest Warrant (n ) paras 51-55. Hazel Fox and Philippa Webb, The Law of State Immunity (3rd edn,
OUP 2013) p.1-8

% Arrest Warrant (n 3) paras 51-53.

9 Arrest Warrant (n 3) paras 54-55, 58, 60-61.

92 Arrest Warrant (n 3) para 54.
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effects a dual violation: it infringes both immunity from jurisdiction and personal inviolability

under customary international law.

The recognised exceptions to ratione personae immunity are narrow and well-established:
prosecution before the official's own national courts; waiver by the state of which the individual
is a national; prosecution after the individual has left office (at which point ratione personae
immunity expires and ratione materiae may apply to official acts); and proceedings before an
international criminal tribunal with the requisite jurisdiction.”” None applies in the Maduro
scenario. Venezuela has not waived Maduro's immunity. The proceedings are before a foreign
domestic court, not an international tribunal. Maduro remains, at the time of the proceedings, the
effective head of the Venezuelan state. The prosecution is therefore, as a matter of customary

international law, incompatible with the immunity rules.

The U.S. government's primary response has been to deny Maduro the legal status required to
invoke immunity, on the basis that it does not recognise him as the legitimate president of
Venezuela. That argument has some traction in domestic law, where U.S. courts have historically
deferred to the executive on questions of recognition. But as a matter of customary international
law it is deeply problematic: immunity ratione personae attaches to the effective holder of the
office, the individual who as a matter of fact exercises the functions of head of state, not to
whoever a foreign government has chosen to recognise. As Agenjo and Manero de Lemos have
each argued, allowing non-recognition to determine the availability of immunity would
fundamentally destabilise the legal order by making the protection dependent on political
preference rather than legal principle.”* Customary international law does not support that

outcome.

% Arrest Warrant (n ) para 61.Carrie McDougall (n 20) p.281-288

% Aldo Agenjo, 'Which Immunity for Nicolas Maduro? Personal Immunity, Inviolability, and the Implausible
Exceptions the US Might Claim' (EJIL: Talk!, 22 January 2026)
https://www.ejiltalk.org/which-immunity-for-nicolas-maduro-personal-immunity-inviolability-and-the-implau
sible-exceptions-the-us-might-claim/ accessed 7 April 2026; Miguel Manero de Lemos, 'Head of State
Immunity: United States v Maduro' (Vélkerrechtsblog, 27 February 2026)
https://voelkerrechtsblog.org/head-of-state-immunity/ accessed 7 April 2026.Mark Kersten, 'To Prosecute
or Not to Prosecute: Maduro's Indictment, Head-of-State Immunity, and the United States'
Instrumentalisation of Non-Recognition' (Justice in Conflict, 6 January 2026)
https://justiceinconflict.org/2026/01/06/to-prosecute-or-not-to-prosecute-maduros-indictment-head-of-state
-l ity-and-the-united- - isation-o/ accessed 7 April 2026.
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Immunity ratione materiae, by contrast, applies to former officials and protects acts performed in
an official capacity, on the principle that such acts are attributable to the state rather than to the
individual.”® Its relevance in the Maduro scenario is secondary for as long as personal immunity
applies: where ratione personae immunity is in force, the bar on jurisdiction is absolute and the
characterisation of underlying conduct as official or private is legally irrelevant. The analysis
would shift to ratione materiae only once Maduro leaves office. That contingent question does
not alter the present conclusion that prosecution of an incumbent head of state before a foreign

domestic court is irreconcilable with the established rules governing personal immunity.

5.2 Jurisdiction of Domestic Courts over Foreign Officials

Under international law, the exercise of criminal jurisdiction is grounded in recognised bases:
territoriality, active and passive nationality, the protective principle, and universal jurisdiction.”®
In the Maduro scenario, the protective principle is most directly relevant: it permits a state to
assert jurisdiction over conduct committed abroad that poses a direct threat to its national
security or core governmental interests. The U.S. indictment, framed around narcotics trafficking
and narco-terrorism, reflects an expansive application of that principle, treating alleged conduct
in Venezuela as having sufficient effects on U.S. interests to justify prosecution before U.S.

courts.”’

From a domestic-law perspective, the jurisdictional assertion is consistent with established U.S.
practice. U.S. courts have repeatedly upheld the extraterritorial application of federal criminal
statutes where Congress has indicated such intent, particularly in the areas of narcotics and
transnational organised crime, and the prosecution of Noriega before a Miami federal court

following the 1989 invasion of Panama provides a direct precedent: a foreign leader, captured

% Arrest Warrant (n 3) para 61.Hazel Fox and Philippa Webb p.1-8; Roman Anatolevich Kolodkin (Special
Rapporteur), Second Report on Immunity of State Officials from Foreign Criminal Jurisdiction (10 June
2010) UN Doc A/CN.4/631. p.402-406

% The Case of the SS 'Lotus' (France v Turkey) (Judgment) PCIJ Rep Series A No 10 (1927); Cedric
Ryngaert, Jurisdiction in International Law (2nd edn, OUP 2015) p.101-107; Christine Gray,(n 33) p.34-40
% United States of America v Nicolas Maduro Moros and others, Superseding Indictment, US District
Court, SDNY, S2 11 Cr 205 (AKH); Congressional Research Service, The United States' Prosecution of
Nicolas Maduro Moros: United States v Maduro (Legal Sidebar LSB11401, 4 March 2026)

https://crsreports.congress.gov accessed 7 April 2026.
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through a military operation whose legality was disputed, was tried for drug-trafficking offences

and jurisdiction was upheld despite the contested circumstances of his apprehension.”

The critical distinction is between jurisdiction as a matter of domestic law and jurisdiction as a
matter of international law. A domestic court may have statutory authority to try an individual;
that does not mean the exercise of that authority is consistent with international law. In the
Maduro scenario, two layers of international legal constraint operate simultaneously: the rules of
immunity (Section 5.1) prohibit the exercise of foreign criminal jurisdiction over a sitting head
of state, and the means by which jurisdiction was secured, forcible capture through a use of
force, independently violates the international legal order. The existence of domestic
jurisdictional authority does not cure either defect. Yet domestic courts have consistently avoided
confronting this tension, treating questions of capture legality as matters for the political or
diplomatic sphere rather than for judicial resolution.” The Noriega court declined to examine
whether the U.S. invasion of Panama was lawful under international law, focusing instead on
subject-matter jurisdiction and the physical presence of the defendant.'® This reflects a structural
feature of domestic adjudication: courts operate within national legal frameworks that prioritise
statutory authority and the presence of the accused, and they are not well-positioned to assess the

international legality of the state conduct that brought the accused before them.

A further question is whether any obligation to address the international-law dimension
nonetheless exists. The United States has ratified the International Covenant on Civil and
Political Rights, Article 9 of which protects the right to liberty and prohibits arbitrary

detention.'”!

Where an individual's presence before a court is secured through conduct that
violates both the prohibition on the use of force and the rules on immunity, serious questions
arise as to whether the resulting detention is compatible with the prohibition on arbitrary
deprivation of liberty. U.S. reservations to the ICCPR complicate direct domestic application, but

the treaty obligation remains binding as a matter of international law. These questions have not

% United States v Noriega 746 F Supp 1506 (SD Fla 1990).

% United States v Alvarez-Machain 504 US 655 (1992); United States v Noriega (n 3).M Cherif Bassiouni
p. 319-323

19 United States v Noriega (n 3)

91 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171, art 9.UN Human Rights Committee, 'General Comment No 35: Article 9
(Liberty and security of person)' (16 December 2014) UN Doc CCPR/C/GC/35, paras 11-12.

41



been confronted in the Maduro proceedings and are unlikely to be resolved by domestic courts
applying the prevailing approach; they nevertheless form part of the international legal landscape

within which the prosecution takes place.

5.3 Due Process and Procedural Legality

The prosecution of an individual following forcible capture raises questions of procedural
legality that go beyond the formal fairness of the trial itself. The concern in the Maduro scenario
is not primarily that the defendant will be denied representation, evidence, or judicial
impartiality, though those concerns are real in any politically charged proceeding; the deeper
concern is whether a prosecution whose jurisdictional foundation was obtained through conduct

violating international law can be regarded as procedurally legitimate in any meaningful sense.'*

Within the U.S. legal framework, challenges to jurisdiction on the basis of unlawful capture are
addressed through a highly restrictive doctrine. The foundational precedents, Ker v Illinois
(1886) and Frisbie v Collins (1952), established that the manner in which a defendant is brought
before the court does not, in itself, deprive the court of jurisdiction. That position was reaffirmed
in Noriega, where the court rejected arguments that the defendant's capture through a military
invasion warranted dismissal for due process violations.'” The doctrinal threshold for judicial
intervention is whether the government's conduct "shocks the conscience", a standard derived
from substantive due-process jurisprudence and set deliberately high.'® In practice, U.S. courts
have declined to find that threshold met in any extraterritorial abduction case, even where the

circumstances involved significant breaches of international law.

Whether the forcible capture of a sitting head of state, combining a cross-border use of force, a
violation of personal immunity, and the targeting of the apex of another state's governmental
authority, rises to that level is an open question that no court has been required to answer directly.
A strong argument can be made that it does: this is not a routine irregular transfer but an act with

profound implications for the international legal order, qualitatively different from the cases in

192 Alan W Clarke, 'Rendition to Torture: A Critical Legal History' (2009) 62 Rutgers L Rev 1, p.12-18;
Daniel L Pines, 'Rendition Operations: Does U.S. Law Impose Any Restrictions?' (2011) 42 Loy U Chi LJ
523, 533-34; M Cherif Bassiouni p.319-323

103 Ker v lllinois 119 US 436 (1886); Frisbie v Collins 342 US 519 (1952).

104 United States v Noriega (n 3)
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which the standard has previously been applied. The combination of factors, the status of the
individual, the illegality of the means, the political context, suggests conduct of a character that
the doctrine was designed to address, even if courts have historically been reluctant to apply it.
The realistic assessment, however, is that U.S. courts are unlikely to depart from precedent.
Institutional reluctance to allow international-law violations to constrain domestic criminal
proceedings is deeply embedded; courts have consistently prioritised the presence of the
defendant and the existence of statutory jurisdiction over the legality of the means by which

presence was secured.

The result is a significant disconnect: the formal guarantees of a fair trial, representation,
evidence, judicial impartiality, are decoupled from the process through which the defendant was
brought before the court. Due process, as currently applied, ensures the fairness of the trial itself
while leaving the legality of the preceding state conduct effectively unchallengeable within the
domestic adjudicative framework. The international legal obligations that would otherwise
constrain that conduct, the prohibition on the use of force, the rules on immunity, the ICCPR, are
left to operate, if at all, through diplomatic and political channels rather than through judicial

enforcement.

5.4 The Doctrine of Male Captus Bene Detentus

The doctrine of male captus bene detentus, "badly captured, properly detained", is the clearest
doctrinal expression of the tension examined throughout this chapter. The doctrine holds that the
unlawful manner in which a defendant is brought before a court does not preclude the exercise of
criminal jurisdiction; once the individual is physically present, the legality of the capture

becomes, in principle, irrelevant to the continuation of proceedings.'®

The doctrine has deep roots in Anglo-American jurisprudence and has been applied consistently
in the United States through what is known as the Ker—Frisbie doctrine. It was applied explicitly
in Noriega, where the court declined to examine the legality of the U.S. invasion of Panama and

held that jurisdiction was established by the physical presence of the defendant regardless of the

195 Rochin v California 342 US 165 (1952), 172.United States v Toscanino 500 F 2d 267 (2d Cir 1974)
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means by which that presence was achieved.'” The same logic has been applied in other
common-law jurisdictions, but not universally. English courts have in some circumstances
treated the circumstances of capture as relevant to the fairness of the proceedings, and the
European Court of Human Rights has held that the forcible transfer of individuals in breach of
extradition obligations may engage Articles 5 and 6 of the European Convention on Human
Rights, raising questions about the compatibility of the resulting proceedings with the rights to
liberty and to a fair trial.'”” These approaches are the exception rather than the rule, but they
demonstrate that the male captus doctrine does not command universal acceptance and that
alternative frameworks, more attentive to the international legality of capture, are doctrinally

available.

In the Maduro scenario the implications of the doctrine are stark. As established in Chapters 3
and 5.1, the forcible capture of a sitting head of state without consent constitutes a violation of
Article 2(4) of the UN Charter, an internationally wrongful act attributable to the United States,
and a breach of immunity ratione personae and the associated right of inviolability. Under male
captus bene detentus, none of these violations necessarily affects the jurisdiction of U.S. courts.
Once Maduro is physically present before the court, the proceedings may continue irrespective of
the manner in which his presence was obtained. The result is a fundamental paradox: the more
comprehensively the capture violates international law, the less relevant that violation becomes

within the domestic adjudicative process.

The doctrine's underlying objection is well-rehearsed: it allows the state to benefit from its own

t.! By separating jurisdiction from the legality of capture, courts risk endorsing

unlawful conduc
actions that violate foundational principles of international law.'® The doctrine reflects a form of
functional pragmatism, prioritising prosecution over enforcement of legal constraints on state

behaviour. That pragmatism may have defensible grounds where the underlying offence is

196 Ker v lllinois (n 118); Frisbie v Collins (n 118); M Cherif Bassiouni p.19-24 ;Christopher L Blakesley,
Terrorism, Drugs, International Law, and the Protection of Human Liberty (Transnational 1992) p.91-97,
120-128

97 United States v Noriega (n 3)

%8 R v Horseferry Road Magistrates' Court, ex parte Bennett [1994] 1 AC 42 (HL); Bozano v France App
no 9990/82 (ECtHR, 18 December 1986).Ocalan v Turkey App no 46221/99 (ECtHR, 12 May 2005) [GC]
paras 83-90.

109 M Cherif Bassiouni p.18-23; Alan W Clarke (n 117) p.7-13
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serious and enforcement options are limited; but it carries a substantial cost, signalling to states
that they may circumvent legal constraints through force and still obtain the jurisdictional

outcome they seek without domestic legal consequence.

The Maduro case extends this dynamic beyond its established boundaries. Earlier applications of
the doctrine, Ker, Frisbie, Noriega, involved the forcible transfer of private individuals or of a
leader captured in the course of a contested but pre-existing military intervention. The
application of the doctrine to the forcible abduction of an incumbent head of state, conducted as
a standalone operation for the purpose of securing jurisdiction, is qualitatively different. It
represents the most direct use of male captus bene detentus to validate the consequences of what
this thesis characterises as an act of aggression. If the operation constitutes aggression, as argued
in Chapter 3, then the domestic prosecution is not merely the downstream consequence of
unlawful conduct: it is the stated purpose of that conduct. The doctrine, applied here, does not
merely tolerate an incidental breach of international law; it legitimises force used specifically to

manufacture jurisdiction.

This is the central paradox the thesis has been building toward: the same conduct that constitutes
an act of aggression under international law simultaneously serves as the jurisdictional
foundation for a domestic prosecution that courts will treat as procedurally valid. The two
outcomes are not in conflict within their respective legal systems, each follows logically from the
norms applicable within it, but they are in fundamental tension when viewed across the
international and domestic legal orders together. Whether that tension can be characterised as a
structural feature of the contemporary legal landscape, and what its persistence reveals about the

design of the crime of aggression as a mechanism of accountability, is the subject of Chapter 6.

6. Conclusion

This thesis has examined the extent to which the forcible capture and transfer of a sitting head of
State, illustrated through the United States' operation against Nicolds Maduro, can constitute
conduct engaging individual criminal responsibility for the crime of aggression under
international criminal law, and how competing legal frameworks affect the legal consequences of

such conduct. Drawing upon a broad and diverse research corpus, including primary legal
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sources such as treaties and judicial decisions, as well as secondary sources in the form of
doctrinal writings, academic literature, policy analyses, and informed expert commentary, the

thesis has sought to provide a comprehensive and structured assessment of this question.

At the level of jus ad bellum, the analysis confirms that a cross-border operation involving the
deployment of armed agents into the territory of another State for the purpose of apprehending
its incumbent head of State constitutes a use of force within the meaning of Article 2(4) of the
United Nations Charter. This conclusion is supported consistently across doctrinal literature,
State practice, and scholarly commentary, which emphasise that the classification of a use of
force depends on its objective factual characteristics, rather than on the legal labels or narratives
employed by the acting State. The framing of such an operation as law enforcement, while

politically and rhetorically significant, does not alter its legal character under international law.

When assessed against the criteria developed in both treaty law and scholarly interpretation,
namely the elements of character, gravity, and scale, the forcible capture of a sitting head of State
may further meet the threshold of a manifest violation of the Charter, thereby qualifying as an act
of aggression within the meaning of Article 8 bis of the Rome Statute. The analysis in Chapter 3
has demonstrated that such an operation is not merely a limited or incidental use of force, but a
direct intervention into the political independence and sovereign structure of another State. In
this respect, it aligns with the core concerns that the prohibition on the use of force is intended to

address.

At the level of individual criminal responsibility, the thesis has shown that the legal framework
governing the crime of aggression is both highly specific and deliberately restrictive. Unlike
other international crimes, which may be committed across different levels of authority,
aggression is confined to those individuals who exercise effective control over or direct the
political or military action of the State. This leadership requirement, grounded in both the
historical development of the crime and its codification in the Rome Statute, ensures that liability

is limited to those actors who are most directly responsible for the decision to resort to force.
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The application of this framework to the Maduro scenario reveals both its coherence and its
limitations. On the one hand, doctrines such as co-perpetration, ordering, and planning provide a
structured basis for attributing responsibility to leadership actors involved in collective
decision-making processes. On the other hand, the complexity of modern State structures,
characterised by distributed authority, institutional overlap, and strategic decision-making,
renders the identification of responsible individuals inherently challenging. The result is a legal
framework in which State conduct may clearly constitute aggression, while individual
accountability remains difficult to operationalise in practice. The answer to the central question
of extent is therefore a qualified one: the conduct can engage individual criminal responsibility
as a matter of substantive law, and the requirements of Article 8 bis, the act of aggression, the
leadership threshold, the applicable modes of liability, and the mental element, are, on the facts
of the Maduro scenario, capable of being satisfied. However, the jurisdictional architecture of the
Rome Statute renders that responsibility unenforceable in practice. The United States is not a
party to the Statute, the Article 15 bis pathway is foreclosed by its non-party status, and Security
Council referral under Article 15 ter is blocked by the United States' veto. Individual criminal
responsibility exists, in this scenario, as a normative conclusion without an enforcement

mechanism.

This divergence between international illegality and domestic legal validity is the specific
content of the "to what extent" the research question posed at the outset: it is the answer the
introduction set out to obtain, not a finding beyond its scope. As demonstrated in Chapter 5, the
domestic prosecution of a forcibly captured head of State reveals a profound disjunction between
substantive international legality and procedural domestic validity. The operation against Maduro
engages multiple violations of international law, including the prohibition on the use of force, the
rules governing sovereignty and non-intervention, and the doctrine of immunity ratione
personae. Yet, under domestic legal doctrines, particularly the principle of male captus bene
detentus, these violations do not necessarily preclude the exercise of jurisdiction or the

continuation of criminal proceedings.

This divergence is reinforced by domestic jurisprudence, which has consistently prioritised the

presence of the defendant and the existence of statutory jurisdiction over the legality of the
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means by which jurisdiction was obtained. Case law such as Noriega demonstrates a clear
judicial tendency to separate questions of capture from adjudication, thereby allowing
prosecutions to proceed even in the face of significant international law violations. From the
perspective of domestic courts, procedural legality is assessed primarily in terms of trial fairness,

rather than the broader context of how the defendant was brought within the court's jurisdiction.

The Maduro scenario thus gives rise to the central paradox identified throughout this thesis: the
same act may simultaneously constitute an internationally wrongful use of force, potentially
amounting to aggression, while also forming the basis for a procedurally valid domestic
prosecution. This paradox reflects not an anomaly, but a structural feature of the contemporary
legal order, in which international and domestic legal regimes operate according to different
logics, priorities, and enforcement mechanisms. This is the answer to the second part of the
research question. Competing legal frameworks do not resolve the legal consequences of such
conduct, they produce irreconcilable outcomes. International law characterises the operation as
unlawful and, on the analysis presented here, as constituting an act of aggression capable of
engaging individual criminal responsibility. Domestic law, operating through the male captus
bene detentus doctrine and domestic jurisdictional principles, treats the same conduct as a valid
foundation for criminal proceedings. Neither framework yields to the other, and no institutional
mechanism currently exists to bridge that gap. The legal consequences of forcible capture are
therefore simultaneously condemnatory under international law and enabling under domestic

law.

The role of legal narratives, examined in Chapter 4, further deepens this analysis. The reliance on
law enforcement framing, domestic legal authority, and alternative justificatory frameworks
demonstrates how States actively shape the legal interpretation of their actions. While such
narratives do not alter the objective classification of conduct under international law, they play a
critical role in facilitating domestic enforcement and managing legal risk. In this sense, law is not
merely applied but strategically constructed, blurring the boundaries between legality, legitimacy,

and political justification.
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From a methodological perspective, the integration of diverse sources, including treaty law,
judicial decisions, doctrinal scholarship, and expert commentary, has been essential in capturing
the multi-layered nature of the issue. Primary sources provide the normative framework
governing the use of force and individual responsibility, while secondary sources offer
interpretative guidance and critical analysis. The inclusion of contemporary expert commentary,
particularly in relation to the Maduro scenario, further reflects the evolving nature of State

practice and legal interpretation in this area.

At a broader level, the findings of this thesis raise important questions regarding the coherence,
resilience, and future trajectory of international law. The prohibition on the use of force remains
one of its most fundamental norms, yet its effectiveness depends on the willingness of States to
adhere to it and on the existence of mechanisms capable of enforcing it. The crime of aggression
represents an attempt to bridge this gap by introducing individual accountability, but its practical

limitations, particularly in terms of jurisdiction and enforcement, remain significant.

The increasing reliance on unilateral enforcement actions, coupled with the use of domestic legal
frameworks to legitimise such actions, suggests a potential shift in the balance between
international legal constraints and State power. If States are able to circumvent the prohibition on
the use of force through the strategic use of legal narratives and domestic jurisdiction, the
normative force of the Charter framework may be gradually eroded. The Maduro case thus
serves as both a concrete illustration and a broader warning, highlighting the fragility of legal

constraints in the face of geopolitical realities.

In conclusion, the forcible capture of a sitting head of State occupies a uniquely complex
position within international law. It engages the core principles of sovereignty and
non-intervention, challenges the limits of individual criminal responsibility, and exposes the
tensions between international norms and domestic enforcement. The analysis presented in this
thesis demonstrates that while the legal framework is capable of identifying and classifying such
conduct as unlawful, and potentially as aggression, the pathways to accountability remain
fragmented, contested, and deeply influenced by political considerations. It is precisely within

this unresolved tension that the significance of the issue lies, revealing both the reach and the
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limits of international law in regulating the use of force in an evolving and contested global

order.
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