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The principle of separation between jus ad bellum
and jus ¢n bello in search of a legal basis

A proposal for a new understanding of their legal relationship

Nathan Collart

Introduction

Article 2(4) of the Charter of the United Nations prohibits states from resorting to the use of force against
one another, with notable exceptions for the exercise of the right to self-defence and for actions
authorised by the Security Council. Nonetheless, recent years and months have shown many instances of
states attacking others with military force in blatant violation of the Charter. When that happens, and an
armed conflict arises, all states involved are expected to abide by the same rules of jus in bello (alternatively,
International Humanitarian Law; Law of Armed Conflict) — despite the armed conflict being caused by

a breach of jus ad bellum.

The traditional view holds that jus in bello is separate from jus ad bellum, i.e., that considerations of jus ad
bellum do not affect jus in bello. In layman’s terms, all belligerents in an armed conflict are bound by the
same rules, regardless of the legality of the conflict, as all combatants and civilians involved deserve equal

protection.

As true and fundamental as this principle may be to international law, it is far from being without
complications. Scholars have described it as anything from unquestionable to self-explanatory. And
despite relying on strong pragmatic arguments (let alone humanitarian reasons), the separation between

the two bodies of law is not always clear, nor is the legal basis that justifies it."

1 Kubo Macik, ‘In Honor of Yoram Dinstein — The Separation Between the Jus in Bello and the Jus ad Bellum’ (Lieber West
Point Institute 2024) Articles of War <https:/ /liebet.westpoint.edu/separation-between-jus-in-bello-jus-ad-bellum/> accessed
21 April 2026.



The debate over the separation between jus ad bellum and jus in bello is not settled, as voices continue to
challenge its legitimacy and absoluteness. Questions about the fairness and pertinence of the principle
are constantly raised, with calls for a discriminatory application of jus in bello in situations where a state

acts in self-defence against another state’s aggression.2

The question addressed in this paper is whether the principle of separation between jus ad bellum and jus
in bello is legally justified in international law, beyond the traditional and well-repeated logical and moral
reasons.” Accordingly, I explore vatrious legal arguments supporting (or not) a separation between the
two bodies of law. The aim of this research is not to provide an exhaustive account of the doctrinal
debate over the last seventy years,* nor to analyse how specific rules of jus in bello interact with jus ad bellum,
but to articulate a new understanding of the legal relationship between jus ad bellum and jus in bello —

hopefully capable of advancing the discussion.

2 See a.0. Alexander Orakhelashvili, ‘Overlap and Convergence: The Interaction Between Jus Ad Bellum and Jus in Bello’
(2007) 12 Journal of Conflict and Security Law 157; Michael Mandel, ‘Aggressors’ Rights: The Doctrine of “Equality between
Belligerents” and the Legacy of Nuremberg’, (2011) 24 Leiden Journal of International Law 627; Serena K Sharma,
‘Reconsidering the Jus Ad Bellum/Jus In Bello distinction” in Carsten Stahn and Jann K Kleffner (eds), Jus Post Bellunm: Towards
a Law of Transition from Conflict to Peace (TMC Asser Press 2008) 9.

3 Given the limited scope of this research, our analysis will be limited to situations of international armed conflicts arising
from a breach of jus ad bellum. For the relationship between jus ad bellum and jus in bello when the use of force is authorised by
the Security Council, see Keiichiro Okimoto, The Distinction and Relationship between jus ad bellum and jus in bello (Hart 2011) 1154F.
For a study on Non-International Armed Conflicts, see Okimoto 257fF; Eyal Benvenisti, ‘Rethinking the Divide Between Jus
Ad Bellum and Jus in Bello in Warfare Against Nonstate Actors’ (2009) 34 Yale Journal of International Law 541.

4 For that, see JHH Weiler and Abby Deshman, ‘Far Be It from Thee to Slay the Righteous with the Wicked: An Historical
and Historiographical Sketch of the Bellicose Debate Concerning the Distinction between Jus Ad Bellum and Jus in Bello’
(2013) 24 European Journal of International Law 25.



CHAPTER 1. JUSTIFYING THE SEPARATION BETWEEN
JUS AD BELLUM AND JUS IN BELLO

The first Chapter addresses the principal developments of the literature on the reasons justifying the
separation. It covers the moral and logical reasons for the separation (8.1), the challenges to the separation

posed by international law (S.2), and the legal reasons supporting the separation (S.3).

For clarity purposes, I propose to rely on Keiichiro Okimoto’s understanding of the relationship between
Jus ad bellum and jus in bello. He describes it as being characterised by three core principles, namely (1) the
separation between the two bodies of law — meaning that violations of jus ad bellum have no impact on
the application of jus in bello, and that the application of jus in bello does not legitimise the use of force
under jus ad bellunr, (2) the equal application of jus in bello to all belligerents — meaning that all belligerents
are equally bound by jus in bello; and (3) the concurrent application of jus ad bellum and jus in bello — meaning

that they apply side-by-side when their respective thresholds of application are met.’

These principles are equally valid and apply simultaneously. While I will mostly refer to the principle of
separation for legibility, it must not be overlooked that all aspects of the relationship are interlinked. For
example, if jus in bello is separated from considerations of jus ad bellum, it also means that jus in bello has to

be equally applied by all belligerents, as two sides of the same coin.’

> Okimoto (n 3) 12-35.
6 Macak (n 1).



Section 1. A pragmatic separation

The adoption of the United Nations Charter in 1945 fundamentally reformed jus ad bellum. Its scope was
broadened, and the use of force between States became illegal in most situations. Before that, however,
resorting to war was a legitimate instrument of national policy. Hence, it was assumed that the same rules
of jus in bello would apply equally to all belligerents, whatever the cause of war, just or unjust. At the same
time, jus ad bellum was so that it would operate only to the acts commencing hostilities and leave it to jus

in bello to regulate the armed conflicts.’

But since resorting to war became illegal, the natural equality between belligerents has been replaced by
a duality of aggressor and victim. As a result, the inherent separation between the two bodies of law has
been supplanted by an obscure situation where jus in bello regulates conducts that are illegal under jus ad
bellum. Consequently, it would seem logical that a state responsible for an illegal armed conflict would be
deprived of the benefits of rights conferred by jus in bello and/or that jus in bello should be applied

discriminatorily.”

Yet jus in bello remains relevant — perhaps because violations continue to occur — and is applied equally.’
The most eminent scholars continue to acknowledge the need to keep jus ad bellum and jus in bello separate
to safeguard the raison d’étre of jus in bello. Accordingly, many pragmatic reasons defending an absolute
separation of jus in bello from jus ad bellum considerations have been put forward over the years, both

moral (§1) and logical (§2).
(1. Moral reasons

The primary reason advocating for an absolute separation between jus ad bellum and jus in bello is the
humanitarian character of jus in bello. According to Okimoto, the “rationale for the separation |...] is to
ensure that all victims of armed conflicts should be protected impartially”.'"’ This argument was notably
advanced by Hersch Lauterpacht, who maintained that jus i bello must continue to be equally observed
irrespective of the illegality of the war, to avoid “hostilities [degenerating] into a savage contest of physical

forces free from all restraints of compassion, chivalty, and respect for the dignity of man”."

7 Weiler and Deshman (n 4) 28-35.

8 Hersch Lauterpacht, “The Limits of the Operation of the Law of War’ (1953) 30 British Yearbook of International Law 206,
211-2; Yoram Dinstein, War, Aggression and Self-Defence (CUP 2017) 6t ed, 177-8.

9 Christopher Greenwood, “The Relationship between ius ad bellum and ius in bello’ (1983) 9 Review of International Studies
221, 221-3.

10 Okimoto (n 3) 14-5.

11 Lauterpacht (n 8) 212.



Without entering a debate that goes beyond the scope of this research, it would be inaccurate to assert
that jus in bello is purely'> humanitatian. If it protects the life and dignity of the people affected, and limits
the use of violence, jus in bello only restricts the level of violence to what is necessary to weaken the
military potential of the enemy." It is undeniable, however, that the rules of jus in bello play a primordial
— and essential — humanitarian role in mitigating the effects of an armed conflict on the people involved.
As Lauterpacht writes, “it is probably true to say that [the] humanitarian sphere constitutes the bulk of

the law of war”.'*

The victims of armed conflicts deserve to be protected by all belligerents, whether or not they act in
conformity with jus ad bellum, and regardless of whether they are on the side of the aggressor or the
defender."® Jus in bello protects them simply because they are human beings.'® That a specific state and its
leaders acted in violation of the prohibition to use force is neither the fault nor the responsibility of the
victims on the ground,'” and it would be ‘morally indefensible’ to allocate humanitatian protection on the

basis of that violation.'®

This applies to civilians as well as to soldiers. Soldiers, whether fighting freely, by duty, or by obligation,"’
cannot be held responsible for the legality of the armed conflict under jus ad bellum — or for their leaders’
decisions in that respect — and are entitled to humanitarian protection as long as they abide by the rules
of jus in bello.”® This is supported by the fact that jus in bello confers rights and obligations directly on
human beings, and not only on belligerents. Yoram Dinstein argued that “a right afforded by international
law to an individual, such as the right of a lawful combatant to be treated in a humane way when captured

by the enemy, is not rescinded just because his state has acted in contravention of international law”.*

12 Okimoto (n 3) 14.

13 Marco Sassoli, Tus Ad Bellum and Ius in Bello - The Separation between the Legality of the Use of Force and Humanitarian
Rules to Be Respected in Warfare: Crucial or Outdated?” in Michael Schmitt and Jelena Pejic (eds), International Law and Armed
Conflict: Excploring the Faunltlines (Brill Nijhoff 2007) 241; Gal Cohen, ‘Mixing Oil and Water? The Interaction between Jus Ad
Bellum and Jus in Bello during Armed Conflicts’ (2022) 9 Journal on the Use of Force and International Law 352, 8.

14 Lauterpacht (n 8) 213.

15 Sassoli (n 13) 245-6.

16 Weiler and Deshman (n 4) 27.

17 Ibid.

18 Macak (n 1).

19 On the moral perspective of soldiers, see Weiler and Deshman (n 4) 53ff.

20 Dinstein (n 8) 179, see also Adam Roberts, “The Equal Application of the Laws of War: A Principle under Pressure’ (2008)
90 International Review of the Red Cross 931, 957-60.

21 Dinstein (n 8) 179. See also Quincy Wright, “The Outlawry of War and the Law of War’ (1953) 47 American Journal of
International Law 365, 373.



(2. Logical reasons

Another famous quote from Lauterpacht summarises the issue: “it is impossible to visualize the conduct
of hostilities in which one side would be bound by rules of warfare without benefiting from them and
the other side would benefit from rules of warfare without being bound by them”.? This is for two

important logical reasons® — in addition to the humanitarian reasons laid out above.

First, it is a question of reciprocity. Despite the animosity between the parties opposing in an armed
conflict, jus in bello is applied and respected only because it generates mutual advantages.”* A state denied
the benefits of jus in bello because it committed an aggression will see no incentive to abide by the rules
of international humanitarian law, knowing that its own soldiers would not benefit from the same
protection in return. This would lead to a situation where neither party respects jus in bello, letting all

excesses loose to the dettiment of human beings.”

But first, the aggressor needs to be identified. The second logical reason is the difficulty of determining
who is to blame for a violation of jus ad bellum and who is exercising the lawful right to self-defence. Most
belligerents believe they are pursuing a just cause, and an aggressor will rarely voluntarily concede that it
acted in breach of jus ad bellum. Rather, each belligerent will claim to act in self-defence — and accuse the

other of being the aggtressor.”

Therefore, in the absence of an authoritative determination of the aggressor (which the designated party
can still contest), a discriminatory application of jus zn bello could hardly be conceived. Such authority rests
with the Security Council, which has the power to take binding decisions on the issue.”” If Lauterpacht
noted that nothing short of a unanimous vote of the permanent members would be sufficient,” the

practice of the Security Council shows that they “rarely issue such a verdict”?

and even “avoid any
attempt at identifying an ageressor” to concentrate on the cessation of hostilities.”® With regard to
p ying gg g

international judicial institutions such as the International Court of Justice and the International Criminal

22 Lauterpacht (n 8) 212.

23 For a rebuttal of these reasons, see Orakhelashvili (n 2) 171fF.

24 This is a factual observation and is without prejudice to the duty for states to respect the Geneva Conventions ‘in all
circumstances’ as, legally, their application does not depend on reciprocity. See Geneva Conventions, Common article 1, and
Rule 140 of the ICRC Customary Law Study.

2> Dinstein (n 8) 179; Jasmine Moussa, ‘Can Jus Ad Bellum Override Jus in Bello? Reaffirming the Separation of the Two Bodies
of Law’ (2008) 90 International Review of the Red Cross 963, 967.

26 Dinstein (n 8) 179; Sassoli (n 13) 246.

27 Dinstein (n 8) 179.

28 Hersch Lauterpacht (ed), International Law: A Treatise, by L. Oppenheim, 7th ed, Vol II (Longmans Green and Co 1952) 218.
2 Dinstein (n 8) 179.

30 Greenwood (n 9) 226.



Court, issues of jurisdiction and the time required to obtain a definitive and binding decision make them

hardly suitable alternatives.

It should also be mentioned that some have tried to keep justifying the separation by reference to the
different temporal scopes of application.”’ However, the ‘displacement approach’ — according to which
Jus ad bellum ceases to apply once there is an armed conflict and jus in bello becomes applicable — has been
widely rejected in the literature.”” Christopher Greenwood contends that jus ad bellum applies not only to
the acts initiating the armed conflict but also to each ensuing act — until the end of the hostilities. Each
of these acts must comply with jus in bello and be consistent with jus ad bellum (i.e. reasonable and
proportionate in application of the right to self-defence).” This view was shared by the International
Court of Justice, which stated that “a use of force that is proportionate under the law of self-defence,
must, in order to be lawful, also meet the requirements of the law applicable in armed conflict which

comprise in particular the principles and rules of humanitarian law.””*

It entails that there is no differentiation in their temporal scope of application in situations of armed
conflicts, and that jus ad bellum continuously applies alongside jus in bello.”” Arguably, the two bodies remain
logically independent, as acts that comply with jus in bello could constitute a breach of jus ad bellum, and
vice versa, acts that are inconsistent with jus ad bellum might be in accordance with jus in bello.”® One could
argue that jus ad bellum is, in fact, the primary obligation resting on the states at all times, and that jus in
bello consists of the subsidiary rules, which become relevant only once the primary obligations have been
violated. Those secondary obligations must logically apply independently of the breach of the primary

obligations.”’

31 Veijo Heiskanen and Nicholas Leroux, ‘Applicable Law: Jus Ad Bellum, Jus in Bello, and the Legacy of the UN
Compensation Commission’ in Christopher S Gibson, Trevor M Rajah and Timothy ] Feighery (eds), War Reparations and
the UN Compensation Commission: Designing Compensation After Conflict (OUP 2015) 54-55.

32 Greenwood (n 9) 221-2. See also Cohen (n 13).

33 Greenwood (n 9) 222-3.

34 International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion [1996] IC] Reports 226, para
42. See also Okimoto (n 3) 32-3.

35 Okimoto (n 3) 31-5.

36 Moussa (n 25) 968.

37 Macak (n 1); Sassoli (n 13) 244-5.



Section 2. Challenges to a legal separation

Marko Milanovic writes that “[u]ltimately, the separation principle can only be justified externally, outside
the law”.”® One can agree that the pragmatic arguments laid out above make a strong case for an absolute
separation between jus ad bellum and jus in bello, consequently seen as two distinct bodies of law regulating

similar (if not identical) situations without interacting with each other.

Notwithstanding this, it emerges that the principle of separation is in tension with certain fundamental

rules and principles of international law.”’ The following paragraphs briefly address some of these issues.
§1. Ex injurta jus non oritur

Lauterpacht pointed out that the principle of separation, although justified by the above reasons, is
unsatisfactory because it “appear[s] to leave totally out of account the fact of the illegality of a war”.*’ His
reasoning derives from the principle ex znjuria jus non oritur, according to which a person who acts contrary
to the law shall not acquire rights as a result of their transgression.*’ A case could certainly be made to
understand this ‘well-established’ legal maxim** as a general principle of law within the meaning of article

38(1)(c) of the Statute of the International Court of Justice.”

The consequence of applying this maxim would be two-fold. First, a state waging an illegal armed conflict
— a war of aggression — would not be entitled to new rights. That is rights beyond those available in
peacetime, meaning rights stemming from jus in bello. On the contrary, a state lawfully exercising its right

of self-defence against an aggression would benefit from all the protection afforded by jus in bello.**

While the legal argument might be very logical and convincing, it could be argued that jus zn bello does not
bestow rights upon states but instead sets out obligations of conduct for humanitarian reasons — and that
rights and obligations cannot be distinguished in jus in bello.* Furthermore, implementing it would revert
the debate to the issue of reciprocity: for an aggressor is already violating international law, there is

nothing to gain from continuing to respect jus in bello.*

3 Marco Milanovic, ‘A Non-Response to Weiler and Deshman’ (2013) 24 European Journal of International Law 63, 66.

3 Macik (n 1).

40 Lauterpacht (n 8) 240.

41 Dinstein (n 8) 178; Greenwood (n 9) 226.

42 Lauterpacht (n 8) 212.

43 See Robert Kolb and Aymeric Héche, ‘A Matter of Principle(s)? Acquiescence in International Humanitarian Law (Lieber
West Point Institute 2026) Articles of War <https://liebet.westpoint.edu/matter-principles-acquiescence-international-
humanitatian-law/> accessed 25 April 2026.

4 Dinstein (n 8) 178.

4 Sassoli (n 13) 245.

46 Lauterpacht (n 8) 212; Greenwood (n 9) 227.



Nonetheless, ex znjuria_jus non oritur would also support the principle of non-recognition of unlawful
situations.”” Assuming that the prohibition of aggression is a peremptory norm, states are obliged not to
recognise as lawful a situation created by a serious breach of jus cogens, nor to aid or assist the wrongdoer.*
It remains debatable whether the neutral application of certain rules of jus in bello would amount to indirect

recognition — although jus in bello does not legitimise unlawful use of force.
§2. Combatant immunity in armed conflicts

Also relevant to the principle ex énjuria jus non oritur is the effect of combatant immunity in armed conflicts
that are illegal under jus ad bellum. This argument was raised by the prosecution at the Nuremberg Trial
but was not upheld by the Tribunal. The premise is that an armed conflict inevitably involves many
criminal acts, such as murder, assault and destruction of property. Consequently, the effect of jus in bello
is to grant combatants immunity for committing such acts, thereby shielding them from criminal
prosecution. Needless to say, combatant immunity applies only insofar as those acts comply with jus in

bello.”’

If that is legitimate when the armed conflict is lawful, it becomes more problematic in the event of a
breach of jus ad bellum, where it could be argued that combatant immunity should not apply to criminal
acts perpetrated by soldiers fighting for an aggressor. In other words, a combatant killing an enemy soldier
would be liable for murder and could be criminally prosecuted. As ex injuria jus non oritur stipulates that
no rights shall be acquired as a result of a transgression, it should also apply to belligerent rights — and
rights such as combatant status and combatant immunity should not be available to the benefit of an

50
aggressor.

While I will not develop that question, it must be noted that this argument has gained new relevance
when considered alongside International Human Rights Law. General Comment no. 36 of the Human
Rights Committee established that any deprivation of life resulting from an act of aggression is inherently
arbitrary and zpso facto constitutes a violation of the right to life under article 6 of the International
Covenant on Civil and Political Rights (ICCPR), even if perpetrated in accordance with jus in bello.”!

Although it is not necessarily incompatible with combatant immunity as it primarily addresses the

47 See Orakhelashvili (n 2) 179-80.

48 See ARSIWA, art. 41.

4 Dinstein (n 8) 178.

50 Ibid. On this question, see Lauterpacht (n 8) 215-19; Weiler and Deshman (n 4) 34-5; Orakhelashvili (n 2) 167.

51 United Nations Human Rights Committee, General Comment no. 36 (2018) on Article 6 of the International Covenant on
Civil and Political Rights, on the Right to Life, UN Doc CCPR/C/ GC/36, 30 October 2018, para 70.



responsibility of the aggressor state, it emphasises that for a killing to be lawful under international human

rights, it must comply with both jus in bello and jus ad bellum.”
(3. Principle of systemic integration

The principle of separation is traditionally understood as entailing that the jus ad bellum status of the armed
conflict has no impact on the application of jus in bello, but also that considerations of jus ad bellum must
not be used to interpret the rules of jus in bello. The most common example being that, when evaluating
the military advantage of an attack in the proportionality analysis under jus in bello, the overall military

advantage of repelling the aggressor under jus ad bellum cannot be taken into account.”

This understanding of the separation appears to be in tension with the rules of international law governing
treaty interpretation, particularly the principle of systemic integration.”* Article 31(3)(c) of the Vienna
Convention on the Law of Treaties (VCLT) requires all relevant rules of international law applicable to
the parties to be taken into account when interpreting a treaty. The International Court of Justice also
articulated the principle of systemic integration as follows: “an international instrument has to be
interpreted and applied within the framework of the entire legal system prevailing at the time of the

interpretzzttiorl’’.55 This principle is now considered to reflect customary international law.>®

Any absolute separation between jus ad bellun and jus in bello appears quite artificial when confronted with
this principle of interpretation, especially when it pertains to the interpretation of treaty-based jus in bello
rules. A rigorous application of the integration principle would mean that international law requires jus in
bello rules to be interpreted in light of jus ad bellum, and vice versa. In fact, both jus ad bellun and jus in bello
form part of the same legal system, and at the very least, the rules contained in the Charter of the United
Nations and the Geneva Conventions are almost universally applicable. And both are relevant for

situations involving the use of armed force.”
4. Self-defence as a circumstance precluding wrongfulness

Another argument draws on article 21 of the Articles on the Responsibility of States for Internationally
Wrongful Acts (ARSIWA), which reflects customary international law. It provides that “[t]he

wrongfulness of an act of a State is precluded if the act constitutes a lawful measure of self-defence taken

52 For a detailed analysis of this question, see Eliav Lieblich, “The Humanization of Jus Ad Bellun: Prospects and Perils’ (2021)
32 European Journal of International Law 579.

53 Sassoli (n 13) 249-51.

5+ Mac¢dk (n 1).

5 International Court of Justice, Lega/ Consequences for States of the Continned Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion [1971] IC] Reports 16, para 53.

56 Cohen (n 13) 21.

57 Ma¢ik (n 1).

10



in conformity with the Charter of the United Nations”. In other words, a state acting in self-defence can
justify the non-performance of international obligations, provided the non-performance is related and
the state acts in conformity with article 51 of the Charter of the United Nations. It follows that the
exercise of self-defence under jus ad bellum could justify (and preclude the wrongfulness of) the non-

performance of jus in bello obligations.™

This contradicts the principle of separation. However, the Commentary attached to article 21 of the
ARSIWA states that it does not preclude the wrongfulness of violations of international humanitarian
law, specifying that “[a] State acting in self-defence is ‘totally restrained’ by an international obligation if
that obligation is expressed or intended to apply as a definitive constraint even to States in armed
conflict”.”” Additionally, a conduct whose unlawfulness is precluded by this principle is constrained by
the requirements of self-defence, namely necessity and proportionality,” arguably limiting the risk of

serious violations of jus in bello.

While the Commentaries on the Draft Articles carry undeniable interpretative authority, they are not
binding. Moreover, the International Court of Justice created further uncertainty and controversy by
seemingly suggesting, in at least two Advisory Opinions, that considerations of self-defence under jus ad

bellum could justify breaches of jus in bello.

In the Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, the Court adopted

this famously controversial position in the dispositif:

“By seven votes to seven, by the President’s casting vote,

It follows from the above-mentioned requirements that the threat or use of nuclear weapons
would generally be contrary to the rules of international law applicable in armed conflict, and in
particular the principles and rules of humanitarian law;

However, in view of the current state of international law, and of the elements of fact at its
disposal, the Court cannot conclude definitively whether the threat or use of nuclear weapons
would be lawful or unlawful in an extreme circumstance of self-defence, in which the very survival

of a State would be at stake;”*!

The first paragraph is not problematic — one can agree or disagree with the Court’s analysis. However,

the second paragraph was heavily criticised by scholars for its imprecision, and many debates centred on

58 Mac¢dk (n 1).

% International Law Commission, Draft articles on Responsibility of States for Internationally Wrongful Acts, commentaries on article
21, 75-6. See Moussa (n 25) 974.

60 Ibid.

o1 International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion (n 34) operative clause E.
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its precise meaning.”” The Court seems to suggest that the threat or use of nuclear weapons may be
permitted under jus ad bellum in ‘extreme circumstances of self-defence’ where the survival of the State is
threatened. The main issue is that, when read alongside the first paragraph, the second can be understood
to mean that the use of nuclear weapons is (generally) contrary to jus in bello but could be justified in

extreme circumstances — even if it violates the principles and rules of humanitarian law.®

Despite the Court not reaching a conclusion on the question, the mere suggestion that jus ad bellum could
overrule jus in bello by precluding the wrongfulness of a violation goes against the principle of separation.
Dinstein called it an ‘alarming’ precedent and a ‘dangerous’ departure from the principle of equal
application of jus in bello to all belligerents, even if mitigated by the unique character of nuclear weapons.**
Others criticised the creation of a new ‘limitless’ level of self-defence where jus in bello is not applicable,
noting that the scope and meaning of the ‘extreme circumstances’ are unclear,” especially since the
survival of at least one party is often at stake in an armed conflict.” Especially, “there is no basis in
international law for introducing the notion of the survival of the state as a legitimate excuse for violating

the law of armed conflict”."’

In the Advisory Opinion on the Construction of the Wall in the Occupied Palestinian Territory, the
Court first held that the construction of the wall was illegal under jus in bello because it breached the law
of occupation.” It then examined whether circumstances precluding wrongfulness could justify the jus in
bello violations. Regarding lawful measures of self-defence, the Court concluded that it was not applicable
as the attacks did not originate from a foreign State but from a tertitory in which Israel exercises control.”
This (controversial) finding was criticised by Marco Sassoli, who stated that “[a]ccording to the separation
between zus ad bellum and ius in bello, [the Court] should simply have explained that as far as violations of

IHL are concerned, self-defence, belonging to ius ad bellum, could not justify violations of zus in bello”.”

02 See a.0. Dapo Akande, Nuclear Weapons, Unclear Law? Deciphering the Nuclear Weapons Advisory Opinion of the
International Court’ (1998) 68 British Yearbook of International Law 165, 203-11; Robert D Sloane, ‘The Cost of Conflation:
Preserving the Dualism of Jus Ad Bellum and Jus in Bello in the Contemporary Law of War’ (2009) 34 Yale Journal of
International Law 47, 90-2; Moussa (n 25) 968-74; Dinstein (n 8) 182-3 ; Sassoli (n 13) 250-1.

63 Moussa (n 25). This understanding is disputed in Okimoto (n 3) 23.

64 Dinstein (n 8) 183.

65 Moussa (n 25) 970.

% Sassoli (n 13) 251.

67 Akande (n 62) 209.

68 International Court of Justice, Lega/ Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion
[2004] IC] Reports 136, para 135-7.

9 Ibid para 139. See Orakhelashvili (n 2) 168.

70 Sassoli (n 13) 251-2. For a detailed analysis and critic, see also Sloane (n 62) 87-90.
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Section 3. Legal reasons supporting the separation

Rare are the scholars who expressly and thoroughly attempt to justify the separation between jus ad bellum
and jus in bello with legal arguments. The probable reason is that the separation can arguably be justified
by humanitarian and reciprocity reasons, as I demonstrated earlier. However, I also highlighted that the
principle of separation does not perfectly integrate into the wider apparatus of international law, with

fundamental rules challenging the absoluteness of the separation.

Kubo Macak made that assessment and emphasised the need to address the legal dimension of the
principle of separation. He argues that confining the justification for the separation to extra-legal
considerations leads to the ‘curious’ and ‘perhaps unique’ conclusion that the relationship between two
bodies of international law is not legally determined.”" Accordingly, he proposes elements that could serve
as a legal justification for the separation. This section aims to build on his analysis to provide a legal basis

for the separation.

We will conduct research by distinguishing between the research for international obligations supporting

the separation ({1) and considerations relating to the legal nature of jus in bello obligations (§2).
(1. International law as the source of the separation

The first pillar of legal justification for the separation considers whether rules of international law require

states to keep jus ad bellum and jus in bello separate.
A. Judicial practice

First, one might enquire whether the separation could be legally justified by judicial practice. This
approach was suggested by Lauterpacht, based on his analysis of judicial practice in the aftermath of the
Second World War. He concluded that there was no judicial authority to deny an aggressor belligerent
rights on the basis of the illegality of the military action under jus ad bellum.”” Despite the prosecution
advancing arguments to the contrary, the courts and tribunals overwhelmingly ruled in support of the

principle of equal application of jus in bello to all belligerents.”

To cite just a few examples from numerous cases, * the United States Military Tribunal in Nuremberg
held in the Hostage trial that “international law makes no distinction between a lawful and an unlawful

occupant in dealing with the respective duties of occupant” and that “whether the invasion was lawful or

"t Macik (n 1).

72 Lauterpacht (n 8) 215-20.

73 Greenwood (n 9) 226; Weiler and Deshman (n 4) 32-5.

74 For other examples and references, see Lauterpacht (n 8) 215-20; Moussa (n 25) 981-5; Okimoto (n 3) 16-7 notes 41, 43;
Greenwood (n 9) 226 note 26. For a more critiqual analysis, see Orakhelashvili (n 2) 167-70.
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criminal is not an important factor”.” In another case, the Tribunal rejected the argument that the illegal
character of Germany’s aggression rendered every act they committed during the war illegal.” It stated
that adopting this view would amount to considering every soldier fighting on the aggressor’s side as a
criminal, with the consequence that the application of the laws of warfare “would not be the measure of

conduct and the pronouncement of guilt in any case would become a mere formality”.”

While relevant, those cases were decided before the adoption of the Geneva Conventions and their
Additional Protocols — before jus in bello as we know it. Nonetheless, modern jurisprudence also supports
the separation between jus ad bellum and jus in bello. The Appeals Chamber of the Special Court for Sierra
Leone overturned the judgment of a Trial Chamber, noting that it violated “[t]he basic distinction and
historical separation between jus ad bellum and jus in bello” — calling it a ‘bedrock principle’ of the law of
war.”® Similarly, the Eritrea-Ethiopia Claims Commission recognised that a dispute over the sovereignty
of an occupied territory does not exempt an occupying power from applying international humanitarian

law.”

However, some scholars have noted that International Courts tend to avoid directly addressing the
relationship between jus ad bellum and jus in bello, even when it would be relevant. The International
Criminal Tribunal for the former Yugoslavia avoided the issue in several cases, although it did rule that
acting in self-defence under jus ad bellum is not a ground for excluding criminal liability.”’ The same goes
for the decisions of the International Court of Justice. The Advisory Opinions referred to above illustrate
this trend. The decisions are elusive and ambiguous, thus creating a lot of confusion.” An exception is
the Advisory Opinion on Israel’s actions in the Occupied Palestinian Territories, where the Court
recognised that “[jus ad bellum| rules determine the legality of the continued presence of the occupying
Power in the occupied territory; while [jus in bello rules] continue to apply to the occupying Power,

regardless of the legality or illegality of its presence”.82

In any case, while judicial decisions often precise and elaborate the content of international obligations,

they are not a source of international obligations per 5.3 There is no formal doctrine of stare decisis at the

75 United States v List et al, Nuremberg [1948] 11 NMT 1230, 1247.

76 Dinstein (n 8) 181; Orakhelashvili (n 2) 167.

77 United States v Altstoetter et al, Nuremberg [1947] 3 NMT 954, 1027.

78 Special Coutt for Sierra Leone, Prosecutor v Fofana & Kondewa, Appeals Chamber [2008] Case No SCSL-04-14-A, para 529-
30; as cited in Sloane (n 62) 48-9.

79 Eritrea Ethiopia Claims Commission, Federal Democratic Republic of Ethiopia v State of Eritrea Partial Award [2004] Central
Front, Ethiopia’s Claim 2, para 77; as cited in Sassoli (n 13) 249.

80 See Moussa (n 25) 985-6.

81 Orakhelashvili (n 2) 168; Dinstein (n 8) 182. For a detailed appraisal of the case law of the International Court of Justice on
Jus ad bellum, see Sloane (n 62) 80-93.

82 International Court of Justice, Lega/ Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian Territory,
including East Jerusalem, Advisory Opinion [2024] ICJ Reports 753, para 251.

83 Orakhelashvili (n 2) 167.
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International Court of Justice,” and, in general, judicial decisions are binding only between the parties. If
judicial decisions are recognised as a source of international law under article 38(1)(d) of the Statute of
the International Court of Justice, they are limited to subsidiary means of determination, i.e. a subsidiary
source when primary sources (international conventions, customary law, and general principles of law)
are not available. Accordingly, relying solely on judicial practice is not suflicient to legally justify the

principle of separation.
B.  Teachings of experienced scholars

It has also been argued that the legal basis of the principle of separation lies in “the teachings of the most
highly qualified publicists of the various nations”, another means of identifying rules of international law,
recognised in article 38(1)(d) of the Statute. As Joseph Weiler and Abby Deshman note, the principle of
distinction was first established as fundamental and then challenged by scholars, thereby justifying the
use of this unusual source of international law.” Accordingly, the legal basis of the separation would be
grounded in the writings of Lauterpacht, Greenwood, Dinstein, Sassoli, and many other prominent public

international law experts.

It is true that highly recognised scholars strongly advocate for the separation and have published
acclaimed articles on the issue, but this approach can be criticised. As for judicial decisions, the teachings
of scholars are only a subsidiary means of determining the law. Macak, citing Hugh Thirlway, submits
that scholars’ writings may only have significant influence if they are supported by primary sources.* It
follows that, as it lacks normative authority, it cannot be used as the sole source justifying the existence

of a rule of international law — only as an indication.
C. Primary sources of international law

As noted above, judicial practice and scholarly writings, as subsidiary sources, are insufficient to establish
the existence of a rule of international law that would justify the principle of separation. Due
consideration must now be given to primary sources of international law, particularly to international

conventions.

The Charter of the United Nations, as the primary source of jus ad bellum, contains no indication pertaining
to the relationship with jus in bello. However, several relevant provisions can be found in the main treaties

of international humanitarian law. The first is Common article 1 to the four Geneva Conventions, which

84 See Statute of the International Court of Justice, article 59.

85 Weiler and Deshman (n 4) 27.

86 Macak (n 1), citing Hugh Thitlway, The Sources of International Law (OUP 2019) 20 ed, 144. See also Thomas Wheatley, “The
Myth  of Jus Ad Bellum-Jus In Bello Purity’ (Lieber West Point Institute 2025) _Artcles of War
<https://liebet.westpoint.edu/myth-jus-ad-bellum-jus-in-bello-putity /> accessed 21 April 2026.
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states that “[tthe High Contracting Parties undertake to respect and to ensure respect for the present

Convention in all circumstances”.

The meaning of the wording ‘in all circumstances’ was clarified by the International Committee of the
Red Cross (ICRC).*” According to the commentary, it “reaffirms the strict separation of jus ad
bellum and jus in bello as one of the basic safeguards for compliance with the Conventions”. It further
specifies that, if the scope of application is met, “the application of the Conventions does not depend on
the legal justification for the conflict under the jus ad bellun’” and that no State “can offer any valid pretext,
legal or other, for not respecting the Conventions in their entirety and in regard to all whom they

protect”.®

It follows from the commentary that this article establishes the duty for all State parties to abide by the
Conventions at all times, without regard to the legality or status of the armed conflict under jus ad bellum,
by ascertaining the non-transactional and non-reciprocal nature of the obligations they contain.”” While
this understanding reinforces the legal foundation of the principle of separation, the article itself remains
vague. Essentially, the ICRC’s interpretation of an article is not binding but merely indicative. Even if it

did not seem very controversial in the past,” it could still be challenged by states.

The wording of Common article 1 is repeated in article 1 of the First Additional Protocol to the Geneva
Conventions. More importantly, it is complemented by the provisions contained in the Preamble to the
Protocol, which reaffirms in its fifth paragraph “that the provisions of the Geneva Conventions of 12
August 1949 and of this Protocol must be fully applied in all circumstances to all persons who are
protected by those instruments, without any adverse distinction based on the nature or origin of the

armed conflict or on the causes espoused by or attributed to the Parties to the conflict”.

There is no doubt this time that the Preamble explicitly affirms that considerations of jus ad bellum cannot
affect the need for all parties to respect the jus in bello provisions contained in the Geneva Conventions
and the Additional Protocol, effectively excluding any possibility of discriminatory application.” The
commentary attached to the Preamble marks the singularity of jus in bello in that regard, by specifying that

“[t]he fact of being the aggressor or the victim of aggression, of espousing a just or an unjust cause, does

87 For a full analysis, see Frits Kalshoven, “The Undertaking to Respect and Ensure Respect in all Circumstances: From Tiny
Seed to Ripening Fruit’ in Frits Kalshoven (ed), Reflections on the law of war: collected essays (Martinus Nijhoff 2007) 665, originally
published in 1999 in 2 Yearbook of International Humanitarian Law 3.

88 ICRC, Commentary of the Geneva Conventions (2016) article 1, para 186. See similatly the 1952 Commentary.

89 Kalshoven (n 87) 693-4; Vincent Chetail, ‘Droit International Général et Droit International Humanitaire: Retour aux
Sources’ in Vincent Chetail (ed), Permanence et mutation du droit des conflits armés (Bruylant 2013) 13, 26-7.

% Macik (n 1).

1 Ibid; Francois Bugnion, ‘Guerre juste, guerre d’agression et droit international humanitaire’ (2002) 84 International Review
of the Red Cross 523, 541-2.
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not absolve anyone from his obligations nor deprive anyone of the guarantees laid down by humanitarian

law, even though it may be relevant and have an effect in other fields of international law”.”

Interestingly, Frits Kalshoven notes that the need to include those precisions in the Preamble could
indicate that Common article 1 did not propetly address the issues it was meant to solve” — or, I contend,
that it was not explicit enough. Notwithstanding, because those provisions were integrated into the
Preamble and not into a separate article of the Protocol, regard must be had to the legal force they carry.
It is generally accepted that a preamble does not create independent binding obligations. However, it is
considered an integral part of the treaty as per article 31(1) and (2) of the VCLT. As such, a preamble is
legally relevant when interpreting the operative articles of the treaty because of the need to take the
‘context’ of the treaty into account.” This would still be sufficient, according to Macik, to say that “the
separation between those rules and the jus ad bellum is | . ..] an unequivocal legal requirement” for the state

parties to the Protocol.”

The duty to respect ‘in all circumstances’ is also indirectly supported by Common article 2 of the Geneva
Conventions. The scope of application of the Conventions is defined as “all cases of declared war or of
any other armed conflict” arising between state parties, even if it is not recognised by one of them.” It
results that the threshold of armed conflict must be determined by a factual and objective assessment of

the hostilities, and that the status of the belligerents under jus ab bellum is irrelevant.”’
§2. Nature of jus in bello obligations

The second pillar of legal justification for the separation between jus ad bellum and jus in bello could be

found in the legal nature of jus in bello obligations.
A. Erga omnes obligations

It is contended that (at least some) jus in bello obligations have an erga ommnes character.”® According to the

International Court of Justice, erga ommnes obligations are owed to the international community as a whole.

92 1CRC, Commentary of Additional Protocol I fo the Geneva Conventions (2016) preamble, para 32.

93 Kalshoven (n 87) 713.

% Bugnion (n 91) 541, note 41.

% Macik (n 1).

9 See also Additional Protocol 1, article 1(3) and (4).

97 Bugnion (n 91) 541.

9% Macak (n 1); Chetail (n 89) 47-9; Luigi Condorelli and Laurence Boisson de Chazournes, ‘Quelques remarques a propos de
Pobligation des Fitats de “respecter et faire respecter” le droit international humanitaire “en toutes circonstances™ in
Christophe Swinarski (ed), Etudes et essais sur le droit international humanitaire et sur les principes de la Crois-Rouge en Ihonnenr de Jean
Picter ICRC 1984) 17, 29-32; Alexandre Devillard, ‘I’obligation de faire respecter le droit international humanitaire: I’article 1
commun aux Conventions de Geneve et a leur premier Protocole Additionnel, fondement d’un droit international humanitaire

de coopération’ (2007) 20 Revue québécoise de droit international 75.
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Because of their importance, every state has a legal interest in their observance, and that observance does

not depend on a transactional relationship between two or more states.”

The erga omnes nature of jus in bello would stem from the Common article 1 to the Geneva Conventions
and the Preamble to the first Additional Protocol mentioned above.'” These provisions highlight the
duty that rests on all state parties to respect and to ensure respect for the Conventions ‘in all
circumstances’. In other words, each state (as the Geneva Conventions are universally ratified) is obliged
to comply with the rules of the Conventions, but also to require any other state to do the same,

1

irrespective of its involvement in an armed conflict,'”" as it has a legal interest in seeing humanitarian

provisions respected.102

It is also justified by the non-reciprocal character of the obligation to respect international humanitarian
law. Rather, it is a unilateral commitment taken by a state, and it should not be affected by the actions of
another state.'” It is recognised in rule 140 of the Customary Law Study, and in several treaty obligations
that reject reciprocity'” and reprisals against protected persons.'” It is consistent with article 60(5) of the
VCLT, which exempts treaties of a humanitarian character from suspension or termination following a

material breach.'%

According to Macak, the erga omnes character of jus in bello could help legally justify the principle of
separation. Since the obligations are owed to the international community in any case, the status of the
armed conflict under jus ad bellum cannot possibly affect the need for all belligerents to equally respect jus
in bello. Additionally, the circumstances precluding wrongfulness, which, like self-defence, are established
on bilateral relationships between states, do not apply vis-a-vis third states. As respect for erga ommnes
obligations is owed to all states, those circumstances precluding wrongfulness are ineffective to justify

breaches of jus in bello."”

9 International Court of Justice, Barcelona Traction, Light and Power Company, Limited, Belgium v Spain [1970] ICJ Reports 3,
para 33-4.

100 See also Rule 144 of the ICRC Customary Law Study and its commentary.

101 Recognised in International Court of Justice, Lega/ Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion (n 68) para 158.

102 Condorelli and Boisson de Chazournes (n 98) 29-33. For more details, see Devillard (n 87). This approach is criticised in
Kalshoven (n 87) 694-5.

103 Bugnion (n 91) 537-8; Chetail (n 89) 26-7.

104 E.g. Additional Protocol I, article 51(8).

105 E.g. Geneva Conventions, articles 46 GCI, 47 GCII, 13(3) GCIII, 33(3) GCIV. On reprisals, see Okimoto (n 3) 99-112;
Bugnion (n 91) 537.

106 Condorelli and Boisson de Chazournes (n 98) 21; Roberts (n 20) 944.

107 Macak (n 1). See also ICRC, Commentary of the Geneva Conventions (20106) article 1, para 190.
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B.  Jus cogens obligations

Further to the erga ommnes character, certain core jus in bello obligations are understood to have a jus cogens
status.'” Peremptory norms of international law — jus cogens — are norms accepted and recognised by the
international community of States as a whole. They reflect and protect fundamental values of the
international community, are universally applicable and hierarchically superior to other rules of

. . . 0
international law, and suffer no derogation.'”

The International Law Commission considers that the basic rules of international humanitarian law have
peremptory status.'’ Arguably, this was also recognised by the International Court of Justice in its
Advisory Opinion on the use of nuclear weapons. The Court held that “a great many rules of
humanitarian law applicable in armed conflict are so fundamental to the respect of the human person
and ‘elementary considerations of humanity’ [...] these fundamental rules are to be observed by all States
whether or not they have ratified the conventions that contain them, because they constitute
intransgressible principles of international customary law”.""" The word ‘intransgressible’ — meaning that
no derogation is possible — could be understood to refer to the concept of peremptory norms, although

there is some debate about whether this was the intention of the Court.'"”

Should the core rules of international humanitarian rule be considered jus cogens, this would further
support the legal grounding of the principle of separation. As those rules are binding upon all states and
cannot be derogated from, their application cannot depend on considerations of jus ad bellum.
Additionally, no breach of an obligation arising from a peremptory norm can be justified by a
circumstance precluding wrongfulness, as stated in article 26 of the ARSIWA.'" It would also limit the
(already limited) risk of jus ad bellum superseding jus in bello through the operation of article 103 of the

Charter of the United Nations, as jus cogens obligations cannot be overridden.'*
C. Lex specialis

One should also examine whether the principle of separation between jus ad bellum and jus in bello might
be legally supported by the principle of lex specialis. This principle assumes that a more specific rule may

derogate from a general rule, as it is better suited to regulate the circumstances. In other words, the rule

108 On this question, see Robert Kolb, ‘International Humanitarian Law as Jus Cogens’ (Lieber West Point Institute 2025) Articles
of War <https:/ /liebet.westpoint.edu/international-humanitarian-law-jus-cogens/> accessed 21 Aptil 2026; Chetail (n 89) 44-
50. For additional sources, see Okimoto (n 3) 9, note 16.

109 See International Law Commission, Draft conclusions on identification and legal consequences of peremptory norms of general international
law (jus cogens), articles 2 and 3.

110 Thid, annex.

11 International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion (n 24) para 79.

112 Moussa (n 25) 972-3.

113 Mac¢dk (n 1).

114 On this question, see Macak (n 1) and Okimoto (n 3) 123-37.
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with the narrower scope of application should prevail in the event of a conflict.'” Working with the
assumption that jus in bello is the more specific rule, it could take precedence over jus ad bellum. However,

this argument has been criticised and rejected as it creates several difficulties.

One of them is the difficulty of determining which body of law is the /lex specialis between jus ad bellum and
Jus in bello. 1t could be argued that jus in bello is the more specific rule, as it applies only in armed conflicts,
whereas jus ad bellum has a broader scope of application, since it applies both in peacetime and in armed
conflicts. On the other hand, it could also be justified to consider jus ad bellum as the lex specialis, as it
regulates only interstate force, whereas jus in bello “regulates a broader set of actions between various

actors and could also apply beyond the sphere of international relations”. '

This brief example shows that no conclusive prioritisation can be established, especially since jus ad bellum
and jus in bello requirements are widely regarded as cumulative for a forcible act committed during an
armed conflict to be lawful under international law.""" Lex specialis is primarily an interpretative tool to
resolve conflicts of norms, so it would first need to be established that two obligations arising under jus
ad bellum and jus in bello are incompatible. Furthermore, prioritising the obligations under jus in bello risks
diverting the focus from the need to continuously abide by the principle of necessity and proportionality

under jus ad bellum.'®

115 Cohen (n 13) 22.

116 Thid 25.

17 Greenwood (n 9) 230-1; Moussa (n 25) 975; Cohen (n 13) 16.

118 On the example of the law of occupation, see Ka Lok Yip, ‘Separation between Jus Ad Bellum and Jus in Bello as Insulation
of Results, Not Scopes, of Application’ (2020) 58 Military Law and the Law of War Review 31, 37-42.
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CHAPTER 2. A BLURRED SEPARATION:
TIME TO PROPOSE A NEW UNDERSTANDING OF THE
LEGAL RELATIONSHIP

The second Chapter is dedicated to the appraisal of the legal basis (S.1) and addresses the principle of
concurrent application (S8.2). Finally, it introduces a new way of understanding the legal relationship

between the two bodies of law (S.3).
Section 1. A legal basis?

As demonstrated by the development above, the scholarly debate over the necessity of keeping jus ad
bellum and jus in bello strictly separate is still alive and, arguably, going in circles. The arguments presented
are insuflicient to legally justify an absolute separation between the two bodies of law (§1), while also not
allowing a discriminatory application of jus in bello. At the same time, some situations are blurring the line

of separation between them (§2).
(1. General assessment

Moral and logical arguments putting forward humanitarian considerations, identification difficulties, and
reciprocity issues have already proved to be very convincing, having been the main arguments advanced
in the doctrine to justify the principle of separation — and the pendant principle of equal application.
However, despite being very persuasive, I am inclined to share Macak’s view that pragmatic arguments

alone cannot support the separation.'”’

Of course, it is normal for rules of (international) law to be shaped by moral, logical, or political
considerations. But those reasons only justify the adoption or existence of the rule; they do not supplant
it. From a perspective of legal methodology, it would be inconsistent to approach the relationship
between two distinct bodies of law addressing the same factual situation solely through extra-legal
considerations. This is especially true, in my opinion, since the principle of separation appears to be in
tension with fundamental principles of international law, in particular ex énjuria jus non oritur and the
principle of systemic integration.'” While these principles are not fundamentally incompatible with a
separation between jus ad bellum and jus in bello, their application cannot be excluded simply based on

logical and humanitarian reasons.

119 Macak (n 1).
120 The former could be recognised as a general principle of law, and the latter is recognised as part of customary international
law.
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Rather, a legal basis justifying, within international law, the separation between jus ad bellum and jus in bello
and all its consequences needs to be established. It remains to be determined whether the arguments
presented in the previous chapter are sufficient for this purpose. I believe the most convincing elements
lie in the duty to respect humanitarian obligations ‘in all circumstances’ recognised in the Geneva
Conventions and the First Additional Protocol, and in the erga omnes character of the obligations arising
from them. Conversely, I suggest setting aside the fact that some of the most fundamental rules of jus in
bello could benefit from jus cogens status — meaning they cannot be derogated from under any circumstances

— as the reach of this argument is limited to certain rules that are not easily identifiable.

According to Macak, these elements “provide a legal justification for what is usually called the wall
between the jus in bello and the jus ad bellun”."*' In particulat, the Preamble of the First Additional Protocol
makes the separation from jus ad bellum “an unequivocal legal requitement”.'” While this may be true,
there are two issues with the duty to respect ‘in all circumstances’. Firstly, it binds only the states that
have ratified the treaty. For the Geneva Conventions, the problem is limited as they are universally
ratified, but it is much more significant with regard to the First Additional Protocol, which has not been
ratified by around twenty states.'” Secondly, it is limited to the obligations included in the Conventions

and the Protocol, an issue identified but unresolved by Ma¢ak.'*

It follows that this argument cannot be readily extended to jus in bello in its entirety, as a body of law. The
duty to respect ‘in all circumstances’ is limited to the Geneva Conventions and the First Additional
Protocol, and does not, as such, cover customary international law and other relevant treaties of
international humanitarian law. It appears that the ICRC does not share this view and that “every State
must respect in all circumstances the relevant principles and norms of humanitatian law”."” One may
still wonder why rules 139 and 144 of the Customary Law Study, which are the corresponding rules of
customary law to Common article 1 of the Geneva Conventions, make no explicit or implicit reference
to the duty to respect ‘in all circumstances’ — either in the texts or in the commentaries. Rather, the
customary nature of Common article 1 seems to have been contested in the past, especially with regard

to the duty to ‘ensure respect’.'*

A similar line of reasoning could be applied to the erga ommes nature of jus in bello. While this status may
be quite certainly ascertained for the obligations contained in the Geneva Conventions and the Protocol

on the basis of Common article 1 and the Preamble, I am not certain it can be extended to cover the

121 Macak (n 1).

122 Thid.

123 Including influential states such as India, Iran, Israél, Turkey and the United States.

124 Macak (n 1).

125 Resolution 1, §2, of 26t International Conference of the International Conference of the International Red Cross and Red
Crescent, as cited in Macak (n 1).

126 See Kalshoven (n 87) 722-4.
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127

totality of jus in bello solely based on the established rule of non-reciprocity. =" Would the erga ommnes

argument, in any case, be sufficient on its own to establish the legal basis of the principle of separation?

In general, I remain sceptical that the legal argument presented allows for the establishment of a legal
basis capable of justifying the principle of separation between jus ad bellum and jus in bello, as well as the
principle of equal application of jus in bello. At best, it justifies the equal application of the obligations
contained in the Geneva Conventions and the First Additional Protocol, regardless of jus ad bellum
considerations. However, I contend that it does not justify a separation spanning two entire bodies of
law. Let alone, as sometimes suggested, that jus in bello is completely insulated from all considerations of

Jus ad bellum.
§2. Situations blurring the line of separation

This conclusion is reinforced by the acknowledgement of certain situations that seem to suggest that jus
ad bellum considerations cannot be entirely ignored when applying jus in bello."*® T will (briefly) address
these situations, noting that each would require a deeper analysis than what is possible within the scope

of this research.

Both jus ad bellum and jus in bello have their own separate thresholds triggering their application. However,
it happens that considerations pertaining to jus ad bellum influence the application of jus in bello. One
example is the law of belligerent occupation, which is part of jus in bello. A territory is considered occupied
when it is under the authority of a hostile army.'” It follows that the territory must be placed under the
effective control of a state different from the one that has sovereignty over it, which is arguably a question
of jus ad bellum. Similarly, if a state uses force to occupy the territory of another state, but does so with
the consent of the sovereign state, there is no breach of jus ad bellum, which means that the law of
belligerent occupation will not be triggered.” According to Robert Kolb, “the jus in bello is here
‘contaminated’ by the jus ad bellum, and that even the protection of civilians within occupied territories

will depend on a jus ad bellum consideration”."?!

The same is true for issues of attribution under the law of state responsibility. Further to the conduct of

organs of a state (such as the armed forces), a conduct will be attributable to a state if the perpetrator is

132

acting under the direction and control of the state.”* If an armed group undertakes forcible actions on

127 Rule 140 of the ICRC Customary Law Study.

128 Macak (n 1).

129 Hague Regulations concerning the Laws and Customs of War on Land of 18 October 1907, article 42.

130 See Macak (n 1) and Robert Kolb, ‘Exceptions to the Separation between the Jus Ad Bellum and Jus In Bello’ (Lieber West
Point Institute 2025) Articles of War <https://lieber.westpoint.edu/exceptions-separation-between-jus-ad-bellum-jus-in-
bello/> accessed 21 April 2026.

131 Tbid.

132 ARSIWA, article 8.
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behalf of a state, the direction and control would need to be established for the state to be internationally
responsible for those actions. If the actions breach jus ad bellum, one could easily imagine the state in
question denying its responsibility by claiming that the conduct is not attributable. Absent that attribution
link under jus ad bellum, the state would not be held accountable for potential jus in bello violations." So,

the attribution of a conduct under jus in bello first depends on the attribution under jus ad bellunm.

Another source of tension is the principle of proportionality, which is a requirement in both bodies of
law. Under jus ad bellum, a state acting in self-defence may do so only to the extent that its actions are
proportionate to the aim of repelling the armed attack. By contrast, jus in bello requires that an attack be
proportionate, meaning it must not be excessive in relation to the concrete and direct military
advantage.” The question is whether the defending state can take into account the goal of repelling the

aggressor in its proportionality assessment under jus in bello.

This is a highly controversial issue, as the principle of separation makes it clear that considerations
pertaining to jus ad bellum cannot be taken into account in the jus in bello assessment of an attack.
Nonetheless, it is also clear that the concrete and direct military advantage includes defeating or
weakening the enemy’s armed forces. Accordingly, for the defending state, “the goal of ‘defeating the
enemy’ is just a synonym for the goal of repelling that enemy’s aggression”.'” In other words, conflating

the two would make the lawfulness of an operation unde jus ad bellum relevant fot jus in bello."*

A final example can be found in the law of naval warfare, which confers belligerent rights and is
traditionally understood to contain both jus ad bellum and jus in bello rules. Under the law of naval warfare,
a belligerent can — in certain circumstances — search, visit, confiscate as prize, and attack civilian ships.
This applies to both enemy and neutral ships, even when they are not military objectives. A belligerent
can also enforce blockades on enemy ports, affecting neutral ships. Nevertheless, it has been argued in
recent years that an aggressor state could not benefit from these rights as a result of the breach of jus ad

137

bellum, even though they are perfectly legal under jus in bello.

133 Macak (n 1).

134 Additional Protocol 1, article 51(5)(b) and 57; see also Rule 14 of the ICRC Customary Law Study. On the general
relationship between the principles of proportionality under jus ad bellum and jus in bello, see Okimoto (n 3) 58-91.

135 Macak (n 1).

136 On this debate, see Raphaél van Steenberghe, ‘Proportionality under Jus Ad Bellum and Jus in Bello: Clarifying Their
Relationship’ (2012) 45 Israel Law Review 107. See also Macak (n 1); Moussa (n 25) 974-81; Sloane (n 62) 74-5; Wheatley
(n 80).

137 This is an issue regarding Russia’s action in the Black Sea. On this debate, see Andrew Clapham, War (OUP 2021) 324-90;
and Sassoli M, ‘In Honor of Yoram Dinstein — Will the Separation Between Jus Ad Bellum and Jus in Bello Survive the
Conflicts in Ukraine and Gaza?” (Lieber West Point Institute 2024) Articles of War <https://lieber.westpoint.edu/will-
separation-between-jus-ad-bellum-jus-in-bello-sutrvive-conflicts-ukraine-gaza/> accessed 21 Aptil 2026. This is patt of a mote
general issue regarding law of neutrality. See Lauterpacht (n 8) 237-9; Orakhelashvili (n 2) 185-93.
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Section 2. Principle of concurrent application of jus ad bellum and jus in bello

It is undeniable that there is some interaction between jus ad bellum and jus in bello. In fact, Macak
concluded that “the separation between these two bodies of international law is less of an impenetrable
wall and more of a semi-transparent membrane”.”® One could wonder whether the principle of
separation is apt to define the relationship between jus ad bellum and jus in bello, or whether the principle

of concurrent application discussed in the following paragraphs is better suited.
§1. Separation and concurrent application as complementary principles

It is not always clear in the doctrine whether a scholar defines the separation between jus ad bellum and jus
in bello as being a division between legal regimes as a whole or between sets of norms. However, the
former should be rejected.”” As demonstrated above, some considerations of jus ad bellum, at minima,
pertaining to the determination of the situation, will eventually impact the application of jus in bello,

meaning it is not possible to completely insulate one body of law from the other.

In general, it is considered that a legal regime cannot be self-contained in the sense that it operates in
complete exclusion of general international law."*" Martti Koskenniemi highlighted that “international
law regimes are always partial in the sense that they regulate only some aspects of State behaviour while
presuming the presence of a large number of other rules in order to function at all”, and that “[tJhey are
always situated in a ‘systemic’ environment”."*' There is no reason (nor justification) for jus ad bellum and

Jus in bello to function differently.

This is the position defended by Okimoto, who argues that the relationship between jus ad bellum and jus
in bello is governed by the principle of concurrent application, alongside the principles of separation and
equal application. Two consequences stem from this principle. The first, which I mentioned earlier, is
that jus ad bellum and jus in bello are both applicable simultaneously in situations of armed conflict. The
second is that “the two can be complementary, and not simply mutually exclusive, self-contained legal

regimes that never have an intersection”.!*

Accordingly, this could lead to a mutually complementary relationship in which one body compensates
for the shortcomings of the other. Okimoto gives the example that the principle of proportionality under

Jus ad bellum gains from being complemented by the rules of jus in bello. Jus ad bellum can be a constraint

138 Macdk (n 1).

139 This is the position defended in Cohen (n 13) 21.

140 See Martti Koskenniemi, Fragmentation of International Law: Diffuculties Arising from the Diversification and Expansion of International
Law, Repott of the Study Group of the International Law Commission (2006) UN Doc. A/CN.4/L/682, para 172. See also
para 192ff.

141 Tbid para 179.

142 Okimoto (n 3) 31.
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on the possibility of carrying out military operations, by limiting the temporal or geographical scope and
the number of civilian casualties that can be tolerated, where jus in bello provides additional safeguards by
regulating which and how means and methods of warfare can be used. The downside is that it can lead
to confusion between similar concepts, such as proportionality and necessity, which have different

meanings in each legal regirne.143

The concurrent application does not mean that jus ad bellum and jus in bello can be confused, as the principle
of concurrent application is interrelated with the principles of separation and equal application. And while
it addresses some issues traditionally opposed to the principle of separation, Okimoto’s proposal does

not provide the necessary legal justification for the need to keep jus ad bellum and jus in bello separate.
§2. Separation understood as the insulation of results

Pushing the logic of concurrent application further, an interesting article by Ka Lok Yip, which rejects
the general understanding of the principle of separation, was recently published. It focuses on the
assumption that the use of force regulated by jus ad bellum is the ‘macro’ use of force, taking place at the
outset of the armed conflict, and is distinct from the use of force regulated by jus in bello as the ‘micro’
use of force during the armed conflict. The concern is that it would undermine the role of jus ad bellum

and the prohibition to use force under atticle 2(4) of the Charter of the United Nations.'**

To address this concern, the article builds on the premise that jus ad bellum and jus in bello are not
differentiated by “their respective temporal, material and normative scopes of application”.'*” In practice,
Yip demonstrates that jus ad bellum and jus in bello apply concurrently throughout an armed conflict, as the
criteria of necessity and proportionality require continuous evaluation.'** She then establishes that the
same material acts — taking combat actions, detention and military occupation as examples — must be
assessed under both bodies of law simultaneously, meaning jus ad bellum and jus in bello have overlapping
material scopes of application.'”’ Lastly, she argues that jus in bello cannot be considered Jex specialis, but

rather that both bodies of law have equal normative value and apply concurrently.'*

Concluding on those findings, Yip argues that the separation between jus ad bellum and jus in bello should
be understood “as the insulation between the results of their respective application at the same time, to

the same acts and with the same normative status”.'"* In other words, both jus ad bellum and jus in bello

143 Okimoto (n 3) 34.

14 Yip, ‘Separation between Jus Ad Bellum and Jus in Bello as Insulation of Results, Not Scopes, of Application’ (n 118)
33-4.

145 Tbid 31.

146 Ibid 34-40.

147 Ibid 40-53.

148 Ibid 53-6.

149 Ibid 34; 62.
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apply concurrently to the same acts, but a finding of legality under one does not affect the finding under

the other. An act can be lawful under jus in bello while being unlawtul under jus ad bellum, and vice versa.

In my view, this conclusion is very interesting. If the foundational arguments are not new, Yip’s rejection
of the absolute separation between two distinct sets of norms offers a new interpretation that opens the
door to interaction between jus ad bellum and jus in bello. Such a finding addresses a core issue with the
principle of separation, without affecting its legal result. However, it still does not justify why, legally, the

application of jus in bello must not be affected by the legality of the use of force under jus ad bellum.
§3. Concurvent application and conflicts of norms

On the question of whether the concurrent application of jus ad bellum and jus in bello creates a conflict of
norms, I find Yip’s approach very intriguing. She finds that there is indeed a conflict of norms as “an
aggressor in exercising the permission to use force under jus in bello would breach jus ad bellum, and the
permission to use force under jus in bello would be frustrated when the potential aggressor abstains from
using force to observe jus ad bellun/’."”" She argues that the two sets of norms should coexist and be
applied concurrently because they share distinct yet compatible goals."'

In particular, Yip explains that “[tlhe goal of jus ad bellum to prohibit political violence in international
relations, subject to justified exceptions, and the goal of jus in bello to manage political violence, whether
ot not that violence is justified, are distinct but compatible in their contexts, which render the norms that
implement them, despite their contraty directions, expetientially compatible”."” Those two goals could
be “subsumed under one broadly conceptualized end goal of ‘human welfare™.' Accordingly, the
conflict of norms would not prevent the concurrent application of jus ad bellun and jus in bello, despite an

apparent contradiction.

However, I acknowledge that this approach might be controversial and insufficient. At the outset, it must
be noted that defining the goal of jus in bello as the management of political violence, whether or not that
violence is justified, presupposes the independence of jus in bello from considerations pertaining to the legality
of the use of force under jus ad bellum. Hence, if it can be conceived that jus ad bellum and jus in bello are
not inherently separate, and are concurrently applicable, the legal foundation for the independence of jus

in bello still needs to be established.

150 Ka Lok Yip, ‘Reconceptualizing Norm Conflict in International Law’ (2025) 15 Asian Journal of International Law 47,
52-4.

151 Tbid.

152 Tbid.

153 Ibid 56.
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Section 3. Establishing a legal justification for the principle of separation

The previous developments highlight that the traditional understanding of the relationship between jus
ad bellum and jus in bello does not allow to grasp the realities, tensions, and difficulties it faces. Especially,
scholars have not (yet) been able to establish a definite legal basis that justifies the principle of separation

between the two bodies — despite some very serious and interesting attempts.

To finally confront this lack of legal justification, I propose a paradigm shift in understanding the
relationship between jus ad bellum and jus in bello. The aim of the following reasoning is to encompass the

issues raised above and provide a meaningful legal foundation for the principle of separation.
1. Rejecting the absolute separation of jus in bello and jus ad bellum

As a premise, I suggest rejecting any understanding of the principle of separation that posits an absolute
separation between jus in bello and jus ad bellum. Examples show that a complete disconnection between
the two is unrealistic. Rather, building on the clarified conception of the principle of separation defended
by Yip,"* one could assert that jus ad bellum and jus in bello are not inherently separated by some artificial
means. Once in situations of armed conflict, it has been demonstrated that they apply concurrently and

that their respective scopes of application cover the same acts.

Similarly, the assumption that jus in bello has to be independent from a// considerations of jus ad bellum
must also be rejected. One must accept that, in certain circumstances (such as belligerent occupation),

some considerations of jus ad bellum will be relevant to the application of jus in bello.

Rejecting the absolute separation of jus ad bellum and jus in bello does not entail rejecting the principle of
separation altogether. Instead, it means accepting that jus ad bellum can affect jus in bello, and vice versa.'”
In other words, both bodies of law should be conceived as interacting and mutually influencing each
other when their scope of application overlaps — like any other bodies of law — and not conceived as

inherently separate.

154 See supra. Yip, ‘Separation between Jus Ad Bellum and Jus in Bello as Insulation of Results, Not Scopes, of Application’ (n
118) 34; 62.

155 E.g. see Greenwood’s controversial claim that an act which contravenes jus in bello cannot be justifiable under jus ad bellum.
Greenwood (n 9) 231. For additional resources favouring or rejecting this claim, see Yip, ‘Separation between Jus Ad Bellum
and Jus in Bello as Insulation of Results, Not Scopes, of Application’ (n 118) 33, note 3. Consider also the debate whether jus
in bello considerations can affect the legality of a conflict under jus ad bellum, as raised in the context of the Advisory Opinion
on the policies and practices of Israel in the Occupied Palestinian Territory. See Jasmine Moussa, “The Advisory Opinion on
Israel’s Policies and Practices in the Occupied Palestinian Territory: Revisiting the distinction between jus ad bellum and jus
in bello” (Vetfassungsblog 2024) <https://vetfassungsblog.de/the-advisoty-opinion-on-israels-policies-and-practices-in-the-
occupied-palestinian-tetritory/> accessed 30 April 2026.
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The opposite is almost impossible to argue under international law. Absent any directions or indications,
if two regimes of international law have overlapping scopes of application, both will remain applicable to
the facts by default, and neither will prevail over the other. In fact, a normative overlap is not inherently
problematic, as it is not always a source of conflicts; two norms can very well apply concurrently in mutual
support.”® On the other hand, international law is not without tools to resolve a normative conflict. After

all, the fragmentation makes normative conflicts ‘endemic to international law’."”’

§2. Resolving the conflict of norms

Accepting that jus ad bellum and jus in bello are not inherently separated but interact and influence each
other does not, however, mean that jus in bello is subordinated to jus ad bellum as such (and vice versa).
More precisely, an unrestricted relationship between the two — in the absence of the principle of

separation — while they apply concurrently would likely lead to a broad conflict of norms.

A broad conflict of norms arises when “two rules or principles suggest different ways of dealing with a
problem”.”™® As suggested by Yip, this would most likely arise between norms of jus ad bellum and jus in
bello, for example, when certain rules of jus ad bellum expressly prohibit a certain conduct, which would in
turn be permitted by the application of other rules of jus in bello.”” At the very least, there would be a
perceived incompatibility between jus ad bellum, which prohibits the use of force in international relations,

and jus in bello, which authorises a warting party to use force under certain conditions."”

Arguably, the conflict of norms resulting from the concurrent application of jus ad bellunz and jus in bello
should be resolved in a manner that preserves the initial intention of the principle of separation —i.e. that
considerations pertaining to the legality of the conflict under jus ad bellum do not affect the application of
Jus in bello. This is, ultimately, the position overwhelmingly defended by scholars since the adoption of the

Charter of the United Nations and seemingly widely supported by state practice.

However, this research demonstrated that classical interpretative tools used to resolve conflicts of norms,
such as lex specialis, lex posterior, or normative hierarchy, are proven ineffective in addressing the
relationship between jus ad bellum and jus in bello. On the other hand, the principle of systemic integration
established in article 31(3)(c) of the VCLT would facilitate a discriminatory application of jus in bello based

on the status of the belligerents under jus ad bellum.

156 Koskenniemi (n 140) para 19.
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159 Yip, ‘Reconceptualizing Norm Conflict in International Law’ (n 150) 52-4.
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To remedy this issue and resolve the conflict of norms, I propose considering whether the relationship
between jus ad bellum and jus in bello could be explicitly governed by a secondary rule of international law.
The idea resembles a conflict clause, meaning a provision regulating how a treaty relates to other rules or
bodies of international law when there are inconsistencies or overlaps, although it would not be treaty-

based.

Specifically, I suggest identifying whether jus in bello contains a rule that regulates its relationship with jus
ad bellum. 1n line with the requirement of the principle of separation, its main effect should be to neutralise
the legal consequences arising from the illegality of the use of force under jus ad bellum on the duty to

respect jus in bello obligations.
(3. Establishing the rule

The existence and nature of such a rule need to be established. Building on the broad acceptance of the
principle of separation, there is a strong case to be made that there exists a customary rule of jus in bello
that prevents the illegal use of force under jus ad bellum from affecting the duty of any belligerents to

equally respect their obligations under jus in bello.

However, to the question whether a similar rule of customary international law has already been
recognised, the short answer is — 70. To the best of my knowledge, I have identified only one publication
by Vaios Koutroulis in which he explicitly considers the principle of equality of belligerents as customary

international law.'"' Nonetheless, the elements raised can be built upon in the present assessment.

No strict methodology exists to establish a rule of customary international law.'** The International Court
of Justice has shown little consistency in this respect, often proceeding by simply asserting the customary
nature of a rule without reasoning.'” Nevertheless, one can distinguish two distinct but related methods
for determining the existence of rules of customary international law — the inductive and deductive

methods.'**

161 Vaios Koutroulis, ‘And Yet It Exists: In Defence of the ‘Equality of Belligerents’ Principle’ (2013) Leiden Journal of
International Law 449, 457-60; Cohen (n 13) 23, note 127 also takes that position although the references mentioned do not
appear to take a position in this regard. Okimoto (n 3) 24 seems to indicate that the principle of separation reflects customary
law, although without making an explicit assertion.

162 Stefan Talmon, ‘Determining Customary International Law: The ICJ’s Methodology between Induction, Deduction and
Assertion’ (2015) 26 European Journal of International Law 417, 418.

163 Thid 434-40.

164 Thid 419-28.
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A. Use of the inductive method

First, the inductive method proceeds as the “inference of a general rule from a pattern of empirically
observable individual instances of State practice and opinio juris”'® — with state practice and opinio juris

being the constitutive elements of customary law.'*

Accordingly, the state practice must support the continuing independence of jus in bello from
considerations pertaining to the legality of the conflict under jus ad bellum. ldeally, a definitive
determination of the customary rule would require a comprehensive analysis of the state practice of all
recognised states over the last 80 years. However, a preliminary assessment by Okimoto suggests it is the
case. He observes that, in all major conflicts between 1950 and 2009, “one of the parties or both parties
to the conflict accepted the application of IHL and none of them expressly denied the application of IHL
on grounds that the adversary was using force in violation of jus ad bellun”’.'°" Similar conclusions have

been reached by Koutroulis.'” Even if the equal application of jus in bello to all belligerents raises some

169 5170

criticisms over its fairness,  there is no evidence that the ‘overwhelming” ™ state practice has changed in

recent years.

Regarding opinio juris, it must be established that states “feel that they are conforming to what amounts
to a legal obligation”."”" ‘This is not an easy task, although evidence can be found in the many statements
of states identified by Koutroulis and Okimoto that support the equal application of jus in bello irrespective
of the status of the belligerents under jus ad bellum,"” including before the International Court of Justice
in the course of advisory proceedings.'” A good indication of gpinio juris can also be found in national
military manuals on the law of armed conflict, many of which recognise the duty to respect jus in bello

equally, regardless of the legality of the use of force.'™

165 Talmon (n 162) 419.

166 International Court of Justice, North Sea Continental Shelf Cases, Germany v. Denmark; Germany v. Netherlands [1969] IC]J
Reports 3, para 37 and 77.

167 See Okimoto (n 3) 19-21, and especially notes 55 to 68. An exceptional example of departure from the traditional principle
of separation can be found in the refusal of the Democratic Republic of Vietnam to recognise the prisoner of war status to
American soldiers because of the aggression committed by the United States. This opposition has since been dropped. See
Koutroulis (n 161) 458; Okimoto (n 3) 18-19.

168 Koutroulis (n 161) 458-60.

169 See for example Mandel (n 2).

170 Kolb, ‘Exceptions to the Separation between the Jus Ad Bellum and Jus In Bello’ (n 130).

171 International Court of Justice, North Sea Continental Shelf Cases, Germany v Denmark; Germany v Netherlands (n 166)
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172 See in general Koutroulis (n 161) 457-60; Okimoto (n 3) 22fF.

173 Koutroulis (n 161) 458, note 54; Okimoto (n 3) 22-3, note 73.
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Based on those observations, I would argue that state practice supports the existence of a customary rule.
While apinio juris is more difficult to determine with certainty, I contend that there are sufficient elements

to establish a rule of customary law — or, at the very least, a strong likelihood that such a rule exists.
B. Use of the deductive method

Next, the deductive method requires “inference, by way of legal reasoning, of a specific rule from an
existing and generally accepted (but not necessarily hierarchically superior) rule or principle”.'” In other
words, to determine its existence, a customary rule supporting the continuing independence of jus in bello
from considerations pertaining to the legality of the conflict under jus ad bellurm must be deduced from a

generally accepted principle.

The relevant principle for such analysis is the principle of separation between jus ad bellum and jus in bello.
As demonstrated, it is widely accepted in state practice, largely upheld in judicial decisions since the
Nuremberg war trials, and even defended by the majority of doctrinal works. The principle of separation
is also emphasised by the duty to respect the Geneva Conventions ‘in all circumstances’, as enshrined in
Common Article 1. Although a prior: limited to the scope of the Conventions, the International Court of
Justice asserted in Nicaragna that the obligation to respect the Conventions ‘in all circumstances’ is a

“general principle of humanitarian law to which the Conventions merely give specific expression”.”(’

It is thus established that the principle of separation is ‘generally accepted’. The question is now whether
a customary rule can be inferred by way of legal reasoning. The research showed that the main concern
with the principle of separation is not so much its existence, but rather its lack of an express legal basis.
Nevertheless, it is manifest that, in the practice of international armed conflicts, the principle of
separation is applied as if it were an undisputable international obligation. Even more, one could argue
that the principle of separation is legally necessary to protect the ezga omnes character recognised to many

obligations of jus in bello.

Hence, I suggest that a customary rule can be deduced from the principle of separation. While the
principle itself does not have a legal nature, the consequences deriving from its application (including the
independence of jus in bello from the belligerent status of jus ad bellum and the equal application of jus in
bello) are functionally necessary for the proper functioning of international law. Arguably, a customary

rule exists for this reason.

175 Talmon (n 162) 419.
176 International Court of Justice, Military and Paramilitary Activities in and against Nicaragna, Nicaragua v United States of America
[1986] IC] Reports 14, para 220.
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Therefore, it appears that the elements support the determination of a customary rule when applying
both the inductive and deductive methods. I acknowledge, however, that the succinct nature of the
analysis does not permit a definitive answer. Establishing such a rule of customary law with certainty
would require a much more in-depth and comprehensive analysis, let alone for the state practice and
opinio juris. Nonetheless, within the scope of this research, I contend that sufficient elements indicate the
probable existence of a customary rule of jus in bello that prevents the illegal use of force under jus ad

bellum tfrom affecting the duty of belligerents to equally respect their obligations under jus in bello.
C. Content of the customary rule

The exact content and scope of this customary rule of jus zn bello remain to be determined. To this end, 1
propose examining the expected effects of the application of the principle of separation on the

relationship between jus ad bellum and jus in bello.

Three elements impose themselves, stemming from the typology of the relationship proposed by

Okimoto:"”’

(1) The assessment of the legality under jus ad bellum does not affect the duty to respect jus in bello,
(2) The application of jus in bello does not legitimise any illegal use of force under jus ad bellunr,

(3) All belligerents are equally bound by jus in bello.

The first two elements originate directly from the principle of separation. The third element is the effect
of the principle of equal application of jus in bello to the conflicting parties, which cannot be entirely
dissociated from the principle of separation. Incidentally, Koutroulis also ascertained the customary

nature of the principle of equality of bel]igerents.178

Those three elements seem to reflect the lowest common denominator of what is usually accepted by
states and applied in practice to manage the relationship. Taken together, they shape the content of the

customary rule of jus in bello that regulates the relationship between jus in bello and jus ad bellum.

Arguably, Common article 1 to the Geneva Conventions and the Preamble to the First Additional

Protocol reflect, for their purpose and scope, the overarching customary rule.

177 Supra, Okimoto (n 3) 12-35.
178 Koutroulis (n 161) 457.
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(4. Assessing the rule

To summarise, I contend that jus ad bellum and jus in bello are not inherently separated and interact with
each other when applied concurrently. However, the impact that some considerations pertaining to jus ad

bellum can have on jus in bello (and vice versa) is neutralised by a specific customary rule within jus in bello.

Having determined the existence of a customary rule regulating the relationship between jus ad bellum and
Jus in bello allows it to be framed differently. The relationship can thus be conceived as governed by
international law itself, rather than as a structural separation grounded in moral and logical reasons.
Essentially, the customary rule determined above would serve as the legal foundation of the principle of

separation in international law.

The approach is consistent with the principle of systemic integration. By rejecting the absolute separation
and recognising that jus ad bellum and jus in bello interact, the obligations of jus ad bellum and jus in bello have
to be interpreted in light of the other — but also in light of the customary rule of jus in bello that regulates

their relationship. Thus eliminating the risk of conflict and tension.
Even if customary law is, by definition, unwritten, the rule could be articulated as follows:

States bear the duty to equally respect their obligations under jus in bello in all circumstances, without
it being affected by the assessment of the legality of the use of force under jus ad bellum, and without

it being construed as justifying or legitimising the legality of the use of force under jus ad bellum.

In a sense, this customary rule of jus in bello is a legal iteration of the principle of separation. The rule
exists because states recognised, through their practice, that some degree of separation is necessary to
preserve jus in bello and its raison d’étre. Humanitarian and reciprocity reasons cannot, by themselves,
legally justify the principle of separation — but they can justify the need to adopt the rule that, in turn,

legally justifies the principle of separation.

However, it is better defined and better equipped to address certain tensions and issues than the principle
of separation is. For example, the tensions between the principle of separation and the general principle
ex injuria jus non oritur could be resolved by considering that this customary rule of jus in bello acts as lex

specialis to a general principle of international law.

Similarly, it does not preclude interactions between jus ad bellum and jus in bello — such as the recourse to
Jus ad bellum considerations to establish responsibility for breaches of jus in bello. Regarding debates on the
legitimacy of a rule, such as those concerning naval warfare or whether the proportionality under jus in
bello should allow for considerations of jus ad bellum, both stances are conceivable under this customary

rule of jus in bello, since it is not a question of relationship.
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Conclusion

The principle of separation between jus ad bellum and jus in bello finds a legal basis. At least that is what I

attempt to demonstrate in this research.

It has long been contended that jus in bello has to be kept strictly separated from jus ad bellum, despite both
being concurrently applicable to regulate situations of armed conflict. Very persuasive arguments,
pertaining to the humanitarian nature of jus in bello and to the logical reciprocity of the application of jus
in bello, have been developed to support this claim. However, is it not in the very nature of law to demand
more than moral and logical arguments to govern the relationship between two distinct branches of

international law?

The principle of separation inherently calls for alegal basis, a foundation that entrenches it in international
law. Indeed, fundamental rules and principles of international law call into question the absoluteness of
the separation. However, no argument in contemporary doctrine proved sufficient to justify, legally, the
principle of separation. Maybe the answer is to find elsewhere, in a new understanding of the relationship
between jus ad bellum and jus in bello. In a new understanding that does not presuppose an absolute

separation between both bodies of law but accepts that they interact and mutually influence each other.

In this research, I propose to consider the relationship between jus ad bellum and jus in bello as being
explicitly governed by a rule of jus in bello. Specifically, I contend that sufficient elements, including state
practice and opinio juris, support the existence of a customary rule of jus in bello that prevents the illegal
use of force under jus ad bellum from affecting the duty of any belligerents to equally respect their
obligations under jus in bello.. While a more exhaustive analysis is needed, there is certainly a case to be

made that such a rule exists.

Under this proposal, jus ad bellum and jus in bello are concurrently applicable and interact. However, in line
with the requirements of the principle of separation, the legal consequences arising from the illegality of
the use of force under jus ad bellum for the duty to respect jus in bello obligations are neutralised by a

customary rule of jus in bello.

This is not revolutionary. It does not alter the factual relationship between jus ad bellum and jus in bello.
The novelty lies in the legal apprehension of the relationship, which can now be conceived as governed
by international law itself, instead of being perceived as a structural separation grounded in moral and
logical reasons. And, most of all, the customary rule of jus in bello finally provides the principle of

separation with a legal basis.

What remains now is to confront this proposition with the realities of international law.
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