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There, where the state ceaseth—there only commenceth the man who is not superfluous:
there commenceth the song of the necessary ones, the single and irreplaceable melody.

There, where the state CEASETH—pray look thither, my brethren! Do ye not see it, the
rainbow and the bridges of the Ubermensch?—

Thus spake Zarathustra.

-Nietzsche



Introduction

Morality is not law. Law as a concept is necessarily influenced by considerations outside that of morals. Here
pragmatic considerations like military necessity can implicitly permit violence that morality condemns.
However, law and morality are intrinsically intertwined. Law’s legitimacy and continued acceptance are often
rooted in underlying moral ideas, such as justice, fairness and human dignity. The law seeks to codify and
balance these with pragmatic considerations such as order and security. Harmony between law and morality

is necessary,! for they influence and shape one another. But is this how the law is internalized and heard?

IHL is typically presented as a set of external constraints, made up of treaty and customary law from States
designed to regulate State behaviour. However, its efficacy relies on other factors. The law is performed
internally, in symphony with other internal processes of its executioners, and where the formal marching beat
of the State ceases the law is left in the hands of individuals. For law to be heard in the high stress environment
of mortal combat it must be orchestrated through the internal moral framework of the practitioner. It is here
IHL implementation should place greater emphasis; as per the constitution to UNESCO: “Since wars begin

in the minds of men, it is in the minds of men that the defences of peace must be constructed.”

These defences, as will be shown below, are built from what this text terms moral engagement. Moral
engagement functions as part of the cognitive schema that is required to comply with IHL. A significant
concern in this regard is that training for modern warfare seems to be the direct deconstruction of this moral
framework of the soldier in the pursuit of fine-tuning tactical efficiency. “Emotional distance between the
killer and the victim”,* and operant conditioning can serve to bypass decision making,* all from the
worryingly termed field of psychology “killology”.> When Varnado Simpson is asked why he personally
killed and scalped over 20 civilians in the Vietham My Lai massacre he responds: “the training, the whole
programming part of killing just came out][...] I just lost all sense of direction, of purpose[...] I didn’t know I
had it in me[...] I had no feeling, no emotions, no nothing, no directions I just killed”.® This “killology” creates

foreseeable risks of non-compliance and makes individual moral responsibility superfluous.

The tension between internal moral agency and externally imposed conditioning can be expressed by two

figures who represents the IHL practitioner, the sovereign practitioner and the automaton. The former, to

U Alf Ross, On Law and Justice (Uta Bindreiter tr, Jakob vH Holtermann ed, 1st edn, OUP 2019), p.77.

2 ibid; Geoffrey S Corn, ‘Contemplating the True Nature of the Notion of “Responsibility” in Responsible Command’ (2014)
96 (895/896) International Review of the Red Cross 901, p. 912.

3 Dave Grossman, On Killing: The Psychological Cost of Learning to Kill in War and Society (1st edn, Little, Brown and
Company 1995), p. 188.

4 ibid, 253.

5 jbid, Grossman dedicates his book to the concept: “this book is dedicated to the creation and exploration of the equivalent
field of ‘killology.”” p. xxi.

¢ Four Hours in My Lai (dir Kevin Sim, Yorkshire Television 1989), https://youtu.be/INwnnLnvQYA, at minute 22-24.
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whom the title of this text you are reading refers to, is one who acts according to their moral engagement, and
in whom IHL is fully internalized and therefore forms an operative normative ideology; the latter is taught
the law solely as an external code, their decision making is bypassed through this modern warfare training
and therefore their duet with moral agency is disrupted. A moral agency which as will be shown is required
for compliance, and its disruption therefore discordant with the obligation States are under through Common

Article 1 due diligence.

It is important to outline and explain the importance of this Article 1 (CA1), which is common the Geneva
Conventions of 1949,7 before we move on to this text’s research. CAl states that: "The High Contracting
Parties undertake to respect and to ensure respect for the present Convention in all circumstances." This

wording is echoed in Additional Protocol 1 Article 1(1).%

The Geneva Conventions of 1949 are centre stage in IHL and emerged from the immense death and
suffering of WW2. Their Additional Protocol I of 1977 (AP1) represents the first true codification of the rules
that apply in hostilities with regards to the means employed since the adoption of the Hague Regulations (HR)
in 1907. CA1 is the Conventions’ first provision. It is a legal obligation not a mere statement of intent.” Taken
together with further development of law CA1 represents an obligation that not only concerns itself with the

Geneva Conventions and its additional protocol, but also IHL in general.!'”

This obligation has two dimensions, an internal and an external one.!! The external concerns itself with a
State’s obligation to ensure that other States comply with the law,'? while the internal ensures that a State’s
own armed forces and civilian population comply with the law. There is some debate regarding external

application,'? this internal dimension is not in debate and is the focus of this text.

7 Geneva Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field
(adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 31; Geneva Convention (1l) for the Amelioration of
the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (adopted 12 August 1949, entered into
force 21 October 1950) 75 UNTS 85; Geneva Convention (I1l) relative to the Treatment of Prisoners of War (adopted 12
August 1949, entered into force 21 October 1950) 75 UNTS 135; Geneva Convention (IV) relative to the Protection of
Civilian Persons in Time of War (adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 287.

8 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol I) (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 3.

® Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) (Merits) [1986] ICJ
Rep 14, para 220; Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v Serbia and Montenegro) (Merits) [2007] ICJ Rep 43, para 162.

0 ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field (CUP 2016) para 126; Jean-Marie Henckaerts and Louise Doswald-Beck,
Customary International Humanitarian Law: Volume I: Rules (CUP 2005) Rule 139; Nicaragua (n 8).

"WICRC, Commentary on the Fourth Geneva Convention: Convention (IV) relative to the Protection of Civilian Persons in
Time of War (2nd edn, CUP 2025) para 189.

12 Nicaragua (n 9).

13 Michael N Schmitt and Sean Watts, ‘Common Article 1 and the Duty to “Ensure Respect” (2020) 96 International Law
Studies 674.
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CAL, specifically its “ensure respect” part represents a form of due diligence.'* It is logically implicit that
in order to respect and ensure respect contracting States must make the rules of war known (and for use later
in our discussion: implemented)."® According to VCLT article 31(1): “A treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose.” It is logically impossible to ensure respect for a normative system that is

unknown to its practitioners.

This is where compliance with IHL starts, at its effective dissemination, and it is no coincidence that it
occupies a place of primacy in the form of CA1 and AP1 1(1). It starts here because IHL exists in those who
practice it. Be it soldier, legal advisor, government official, or national red cross volunteer. The law is
implemented and thus formed through their actions. This is not only the key aspect of legal realism,'¢ but also
how international law is formed as custom partly through State practice and opinio juris.!” In this paradigm
individuals shape the law in that their notion of what the law is becomes the law itself. Or as Alf Ross puts it:

...the law, like the rules of chess, is a supraindividual, social phenomenon, in the sense that the legal notions
of action give rise to a common ideology which is active in most people’s minds, thereby creating an

interpersonal context of meaning and motivation. The law is, at the same time, legal norm and legal
phenomenon.'®

This understanding of law as an internalised normative ideology is of importance for our later discussion
in Section 1.c, where moral engagement is presented as the condition for IHL to be operational in the minds

of its practitioners.

The dissemination these practitioners are given in turn effects the law’s implementation. Passive and
abstract instruction will often lead to knowledge that remains in this modality, in substance being “inert”.!
Such dissemination fails in giving the provisions their effect and can lead to bad faith interpretation.
Furthermore, knowledge that covers the basics, but does not cover the actual underlying base principles of

the law, might provide specific instruction but not give individuals the tools to apply the law on a wider level.

The key word is effective, mere knowledge of the law is not enough. Indeed, to implement the

dissemination obligations while interpreting them through the lens of CAl in good faith requires

14 Knut Dérmann and Jose Serralvo, ‘Common Article 1 to the Geneva Conventions and the Obligation to Prevent
International Humanitarian Law Violations’ (2014) 96 (895/896) International Review of the Red Cross 707; ICRC (n)
para. 150.

15 See the further elaboration on the dissemination obligations as the means to accomplish CA1 discussed in Section 2.

16 egal realism approaches the study of law as it is in action over how it is in books. It rejects that law is reached solely
through judicial decisions or mechanical application of abstract rules.

17 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS 993, art
38(1)(b).

8 Ross (n 1) 40

19 Alfred North Whitehead, The Aims of Education and Other Essays (Macmillan 1929) 1.
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dissemination that has real impact on those it touches.?’ To do otherwise would be contrary to ensuring respect

of the law and turn dissemination into a hollow ritual.

It thus becomes of utmost importance to examine dissemination. Both its practical efficacy and its legal
character. More so considering the breakthroughs in psychological understanding of what compliance means,
which far surpasses what was available in 1949. The practical implications of what respecting and ensuring
respect for IHL are bound to evolve. The studies by the ICRC that will be covered in Section 1 is this
examination into our understanding of IHL compliance. They are not only observations on the psycho-social
reasons for compliance; through this observation they also contain State practice. If effective dissemination

is missing here, the elaboration and development of primary and secondary rules have little practical value.

This gives rise to a central tension in this essay, that of obligation of conduct versus obligation of result.
Specifically, verifying that the dissemination obligations, interpreted together with CA1, is truly an obligation
of conduct. Thus, implying due diligence on the State to do what is reasonable to ensure compliance. And if
such extends to the moral engagement of its practitioners? Or, it is an obligation of result and merely obliges
States to inform on IHL as expressed in the dissemination obligations? This distinction matters as an
obligation of result allows for a lower level of State responsibility when it comes to implementing IHL, while
an obligation of conduct broadens it and allows for preventative measures to be contained in CA1 (such as

moral engagement).

On this basis the goal of this text is therefore to empirically determine whether moral engagement effects
compliant behaviour and then answer whether such forms a part of the obligation to respect and to ensure

respect for IHL. The text’s research question is therefore:

Does CAI require States to exercise due diligence to ensure the moral engagement of IHL's practitioners?

Thus, to accomplish this goal and to answer the research question we will apply the following process:
First, we need to empirically determine what the primary factor of compliance and if it matches our hypothesis
of moral engagement. Therefore, Section 1 sets out the ICRC’s research on IHL compliance. Having
determined this key factor to be moral engagement, Section 2, establishes the normative foundation through
analysis of the content of CA1 and IHL itself to determine whether the law extends to an obligation to ensure
this moral engagement. Section 2 will also examine the obligation’s scope of application. Then, to have a
holistic view of the law to understand if ensuring moral engagement is reasonable for the State to implement,
we must examine how moral engagement would be applied, therefore Section 3 investigates the practical

ways of implementation. Finally, we will conclude.

20 These dissemination obligations will be covered more closely in section 2.a.



1. The Primary Factor of Compliance

a. Roots of Behaviour in War?!

In 2004 the ICRC published their study on the Roots of Behaviour in War (Behaviour). The study consists
of four parts that were taken together to make the Behaviour study. First, a literature survey.?? Second,
an “intercultural analysis of the quantitative data from the People on War survey” where 15 000 civilians
and combatants from 15 combat zones were asked about their opinions on IHL and why it was/was not
respected.?® Third, titled “The Combatants of Four War-torn Countries and Respect for IHL” consisting
of around one hundred combatants and ex-combatants who were given a questionnaire on IHL
knowledge, attitudes, and justifications of their violation. Finally, the fourth part, entitled “ICRC
Delegates and Dissemination of IHL”,?* where delegates of the ICRC working with IHL communication

were asked about these matters. The study led to significant policy changes at the ICRC.?

The study identified individual accountability as a primary determinant of compliance. An individual's
sense of personal responsibility shifts when they are incorporated into a collective, the individual
becomes subject to its internal rules. The in-group “by definition, generates prejudices, simplifications

and discrimination”,?® and the individual dilutes their personal responsibility into that of the group.?’

A responsibility shift also occurs with regards to obedience to authority where people submit to
perceived legitimate authority and can thereby fully shift their personal responsibility onto this figure.?®
This presents shift in the individual’s a moral agency, where the goal becomes to showcase worth to
authority rather than to follow their own moral conviction.?” This only works as long as the individual
maintains this internal motivation stemming from this morality shift or other internal motivations.*
Stanley Milgram in his famous Obedience to Authority experiments termed this the “agentic state”, where

individuals view themselves as instruments of another rather than individual moral agents.>!

2L ICRC, The Roots of Behaviour in War: Understanding and Preventing IHL Violations (ICRC 2004).
2 jbid 3; Jean-Jacques Frésard, The Roots of Behaviour in War: A Survey of the Literature (ICRC 2004).
23 Behaviour (n 21) 3.

2 ibid.

5 ICRC, Roots of Restraint in War (ICRC 2018), p. 12.

26 Behaviour (n 21) 7.

27 ibid.

28 ibid; see also D. Grossman (n 3) who terms this ” Demands of Authority” when outlining Milgram’s Obedience to
authority study, p. 189.

2 ibid (Behaviour).

30 ibid.

31 ibid.
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This obedience to authority is also a key aspect of the military chain of command. It also a requirement
for the granting of combatant status in AP1 43. This creates a friction in that the hierarchy required can

seemingly be contrary to the CA1 ensuring respect requirement.

The study also found that knowledge and even acceptance of norms are not enough on their own in
order to ensure compliance. It identified that the reason for this is moral disengagement. *?
Disengagement through cognitive mechanisms such as justification of violations, dehumanization of the
adversary, and euphemistic labelling.>® This is further emphasized by Albert Bandura’s research on moral
disengagement, which Behaviour is partly based on.** This cognitive process is progressive, going from

inconceivable to acceptable to normal.*

The study concludes that the primary factor of IHL compliance lies in formal constraint such as legal
and political force, because appeals to morality would both be at the mercy of the actor’s role in the
hierarchy and be susceptible to subjective manipulation.*® One can imagine the likely scenario of moral
beliefs conflicting in what they require of the subject. Here a knight might be under a duty that he believes
to be right (in other words he is morally engaged) to protect and obey his liege, while at the same time
under a duty he again believes to be right to protect peasants that the liege is currently in the process of
killing.>” In THL terms a moral belief aligning with IHL that civilians should not be made the object of
attacks, might clash with a moral belief on belligerent reprisal against the adversary’s civilian population.

This moral dilemma will be further throughout Section 1.

Behaviour solves this moral dilemma through a preference of a vertical imposition of the law. This
thus serves as external constraints on the individual to increase compliance through military discipline,
legal sanctions, and command influence, the study refers to this as “integration”.*® The study implicitly
accepts the automaton model of the soldier, as an agent that is too easily influenced and led by the

hierarchy and the moral context they exist within.

32 ibid 8.

33 ibid 9-10; Grossman (n 3) terms this > the distance from the victim” When outlining Milgram’s obedience to authority
experiment, p 190-191.

34 ICRC Literature Survey (n 22) 91-92; Albert Bandura, Moral Disengagement: How People Do Harm and Live with
Themselves (Worth Publishers 2016) 45.

33 ibid 92; Ervin Staub, The Roots of Evil: The Origins of Genocide and Other Group Violence (CUP 1989).

3¢ Behaviour (n 25) 15; Restraint (n 25) 32.

37 This moral dilemma framed in what duty demands being the main thrust of the character journey of Jamie Lannister from
the 4 Song of Ice and Fire books by George R.R. Martin. A journey of determining one’s own moral beliefs instead of
having it imposed, a journey this text seeks to emulate.

38 Ross terms this formal or institutional legal consciousness”, (n 1) p. 69.



b. Roots of Restraint in War*’

In 2018 the ICRC updated its understanding in the publication of Roots of Restraint in War (Restraint).
It builds on Behaviour, and is based on two years of research.*’ It “sought to identify sources of influence
over the development of norms of restraint”.*! Chapter two focuses on “Integrated State armed forces”
and is the primary part of the study used in this text. It “summarizes quantitative and qualitative research
conducted by Andrew Bell with, respectively, 409 and 1,030 members of the Australian and Philippine
armies.”* It is the first known survey to contain the thoughts of active-duty combatants on “IHL, combat
ethics and conduct towards civilians during conflict”.** With regards to Behaviour the study agrees on
certain points, introducing new findings, and departs significantly in one major way that has important

implications for our discussion.

It introduces the notion that the type problems organizations are faced with and the method of solving
these problems determines the group’s structure.** Structure which in turn is an important determinant of

the collective behaviour of the group.*’

In Section 1.a we went through the seeming friction between CA1 and AP 43, in that the requirement
of hierarchy can create problems in that the individual can shift their responsibility to that of a superior.
Restraint suggests that responsible command must evolve from obedience and supervision to that of a
leadership that integrates the norms into the unit culture.*® To build a culture where restraint is a point of
professional pride.*’ This can also serve to counteract the responsibility shift present during the “agentic
shift” as described in Section 1.a, in that normative leadership can also foster a stakeholder unit culture

where the individual is not just a tool but the primary guardian of the norm.

The significant way Restraint departs from Behaviour is that it de-emphasizes vertical legal
imposition, instead finding that the most effective modality to ensure compliance is the process by which
people adopt and internalize norms of a community, namely through socialization.*® It describes the end

state to be a full internalization of the norms, resulting in the harmony of legal norms with the professional

39 Restraint (n 25).

40 ibid 12.

4 ibid 15.

2 ibid.

3 ibid.

* ibid 21.

4 ibid.

46 ibid 28 et seq.

47 ibid 32;This is also corroborated by Geoffrey Corn, who’s research on this is discussed in Section 2, see also (n 2).
48 Restraint (n 25) 25.
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identity and morals of the individual. In short IHL compliance becomes the right thing to do,* and serves as

internalized constraints on the individual. This is what this text considers to be moral engagement with IHL.

The study covers two different ways internalization can practically occur in armed forces. First, is formal
socialization. This should be distinguished from the vertical imposition of law that Behaviour suggests in that
it aims to integrate the law internally in the subject instead of serving as external constraints. Formal
socialization is institutional and establishes the duty that is linked with following IHL. It can be through
instruction, training or establishing a culture of compliance. External constraints, like the threat of
punishment, can influence this formal socialization, but only when they are viewed as valid by the individual
and linked with duty the subject has towards military service. Here, national based sanction and military
threats of punishment have more weight as they are perceived to be more valid,” although the establishment
by the hierarchy of norms and army values are found to be even more effective.’! The second way is by
informal socialization, or peer-to-peer influence, which stems from one’s unit and can be best explained by
the “brotherhood” concept of militaries.’? Restraint finds that soldiers are more likely to commit violations if
their peers approve, regardless of formal instruction.> Private Michael Bernhardt who refused to kill civilians
during the My Lai massacre describes the massacre as existing within its own moral bubble “what people
think of you back home don’t matter. This group of people you were with was all that matters, it was the
whole world, what they though was right was right and what they thought was wrong was wrong”.>*
According to the study: for [HL to be effective it must exist within the horizontal culture of the unit, and thus

that informal socialization is the most effective way to ensure compliance.>

The study calls for the emphasis to be put on ethics, that an internalization of “warrior honour” can
facilitate full internalization of the law.>® Such would be imposed formally and informally, it is already done
in militaries around the world through mottos and guidelines, enforced both by peers (an example being US
air force cadets judging violators of honour codes),” and command.’® The difference would be that such

codes would be more closely linked to IHL. This would represent moral engagement with IHL.

¥ ibid.

39 ibid 29.

SUibid.

52 jbid 30.

53 ibid 30-31; D. Grossman termed this “Group Absolution” when outlining Milgram’s Obedience to Authority study, p. 190.
34 Four Hours in My Lai (n 6), minute 46, accessed 18 May.

55 Restraint (n 25) 32.

56 ibid 33; see also Noel Maurer Trew, 'This is who we are: The role of military ethics, culture, and religion in disseminating
international humanitarian law to the armed forces' (2025) 107 International Review of the Red Cross 256, 266 et seq.

ST USAF Academy tribunals when stealing or cheating, see Matthew Barry, ‘Air Force Academy Honor Investigation’ (Matt

Barry Law, 24 January 2026) https://mattbarrylaw.com/2026/01/24/air-force-academy-honor-investigation/ accessed 5 May

2026, paras 1-12.

58 An example here would be court martials.
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In our discussion on Behaviour we discussed the potentially regrettable situation of what happens
when differing moral values come to clash, we termed this the ‘moral dilemma’. Behaviour attempts to
solve this through its focus on “integration”, or in other words, on external constraints. Restraint treats
moral engagement as a prerequisite for compliance for it considers that when the law taught as external
constraints and morality clash the law will lose.>® But what if socialization is successful, and the clash is
between the law held as a moral belief versus some other held moral belief(s)? First, it must be noted that
this is a better playing field, as the subject is not asked to act against their moral belief,*’ they are merely
asked to choose between two options that hold some form of moral appeal, an example can once again
be made of our knight who is stuck between two moral beliefs. Second, considerations such as group
expectation, informal social codes, and social norms once again come into play as factors that could
influence this decision. Restraint does not provide an explicit solution to the dilemma of morality,
ultimately however it does suggest a combination of law and values.®! How this impacts the dilemma of

morality will be explored further in the next subsection.

The risks of failing to achieve internalization of legal norms is also explored in Hannah Arendt’s
concept on the “Banality of Evil”.%> Where a true responsibility shift to the hierarchy has taken place
such as the “agentic state”,® the individual is made morality superfluous in that moral thought is
outsourced and thus even the commonest of men can be put into a machinery of a State committing true
evil. It shows us that institutional control without moral engagement or consciousness is insufficient to

achieve restraint and can lead to the industrial machine of death characterizes the third Reich.

In the study Restraint suggests that institutional control is not enough on its own, and that the moral
consciousness of the practitioners is the key factor of compliance. It suggests, in addition to the vertical
imposition recommended by Behaviour, a horizontal imposition of the law. It suggests this for the law to
better incorporate into the very essence of what it means to be a soldier through the modality of
socialization through both formal and informal methods. It moves further towards the view of the IHL
practitioner as a sovereign one in that actions taken by the individual are more closely related to their

moral engagements rather than outsourced to a higher power.

% ibid 34.

60 A better term would be disinterested motive”, a phrase which will be defined in the next subsection.

61 Restraint (n 25) 34.

62 Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (revised edn, Penguin 1994) 252.
63 See Section 1.
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c. Moral Engagement as the Primary Factor of Compliance

As has been covered above in this text, moral engagement is the connection between a subject and
what they experience as the right thing to do.®* Where norms are endorsed and motivationally capable
of guiding action, what Restraint terms full internalization is moral engagement with IHL. Does such
moral engagement actually matter for compliance with IHL in practice? The two ICRC studies have
researched the topic and produce similar findings, but their conclusions differ. Perhaps a synthesis

can be reached by using their findings and other philosophical or empirical work.

Here we must also acknowledge a limitation with the ICRC studies. The studies represents a fairly
small sample size, Restraint particularly is rather limited in its examination of just two state armed
forces. However, the studies strengths does not only lie in their empirical observation but rather in

how they join doctrine on psychological law compliance with these empirical observations.®

The findings of Behaviour that the driver of compliance is formal mechanisms rather than appeals
to morality is undercut by earlier ICRC research on the topic.®® It is also undercut by findings within
Behaviour itself, where it describes that when moral disengagement has occurred IHL knowledge
and favourable attitude is co-opted to provide post hoc justifications for non-compliant bad faith
behaviour.®” The superior can thus co-opt the more extensive recommended formal institutional
aspect of the law to go against law’s requirements. This lawfare is an example of dissemination which
might have technically occurred looking strictly at the dissemination obligations in a result-based
approach,® but where the object and purpose of the law has not been properly integrated in the
individual, as the wider result-based approach to dissemination would require.® This undercuts
Behaviour in that the external imposition of the law has been established as per its recommendations,

but moral disengagement with the law means that compliance can easily be sidestepped.

However, Restraint evolves on Behaviour in that it primarily focuses on internal rather than

external constraints as increasing compliance. It frames the process by which one acquires these

64 Restraint (n 25) 25.

65 Behaviour Literature Survey (n 22).

% Francoise J. Hampson, “Fighting by the Rules: Instructing the Armed Forces in Humanitarian Law”, International
Review of the Red Cross, Vol. 29, No. 269, 1989, pp. 115-117.

87 ibid 11.

%8 See the beginning of Section 2 for the dissemination obligations.

% See section 2.a for more on this.
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internal constraints as socialization. The power of socialization that was covered in Restraint also
plays into the theories of Ross, who argued that a rule in chess:

...1s actually adhered to because the participants feel socially bound by the directives contained in the
rule. The concept of scientific validity (in so far as it relates to chess) thus comprises two elements.
One refers to the actual efficacy of the rule, which can be established through external observation.

The second refers to the way in which the rule is experienced as motivating, namely, as being socially
binding.”

This second element, that of socially binding, represents a subjective internal process influenced
by external factors and is an essential component for the law to be operational. National law has an
easier time with this, if the citizen is one naturally born in a State they are a citizen of, this socially
binding aspect of the law becomes ingrained through cultural osmosis, expectations, and civic

engagement since childhood.”!

The external factors are the formal and informal methods of socialization that Restraint outlines.
Socialization can make the individual act contrary to their nature (of which they hold a interested
motive to act towards) through the fact that they have acquired a “disinterested” motive.”” This
disinterested motive is best described in negation to the interested motive in that when we act
interestedly, we act in accordance to natural urges. When we act disinterestedly, we act on something
more complex, perhaps a social expectation, or following a sense of morality. While the very same
is true of the need of this socially binding aspect for IHL to be real as it is for national law, it faces
steeper challenges. Sometimes in an environment where the social context is actively hostile to rules
being implemented upon it.”* For where there is no social protest there is no feeling of social binding,
as put by Ross:

These directives are felt by each player to be socially binding, which is to say that the player not only feels

spontaneously motivated ('bound') to pursue a certain course of action but, in addition, realizes that
breaking the rules will prompt a reaction (a protest) on the part of his opponent.”

Thus, for something to be experienced as socially binding we require two pillars, motive, and
social protest. This motive can be either disinterested or interested motive. However, if an individual

were to accept an external imposition of law through either of these motives without morally

0 Ross (n 1) 41.

" ibid 452.

"2 ibid 75, Ross describes this as “the feeling of an inner impulse towards what is ‘right’”.
73 Elizabeth Stubbins Bates, “Towards Effective Military Training in International Humanitarian Law”,
International Review of the Red Cross, Vol. 96, No. 895-896, 2014, pp. 807-809.

™ ibid 22.
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engaging with it, there is a limit at which compliance ends.” In other words when a subject has a
form of disinterested motive towards authorities without morality being involved.”® Ross describes
such a disinterested motive as “formal legal consciousness” and the ending of compliance in this
modality as “revolutionary consciousness.”’”” This means that with any law there is a point where the
possible gain overrules the risk and threat of sanction, and where there is no moral counterweight
such compliance is thus ended. The conditions of mortal combat are of a particular nature to induce

this revolutionary consciousness.”

On the other hand, where the disinterested motive is partly anchored with moral engagement Ross
establishes this as law being operative. He explains that scientifically valid law “can be defined as
the normative ideology which is actually operative, or must be thought operative, in the mind of the
judge”.” Ross describes the judge as being possessed by a “duty” to uphold law,*® which can be
likened to a moral engagement with it. This normative ideology of the judge is translatable to that of
the soldier. Indeed, “it makes no difference whether we refer to ‘the judge’ or to ‘the courts’. Law is
a social, that is, supra-individual phenomenon.”®' Here a key tenet of Ross’ legal realist philosophy
is touched on, that law exists within the actors that express it. And as State organs implementing and
forming IHL (through custom) soldiers are such an actor in this legal system. The validity, or truth
value of law, is expressed and contained within this actor. * For it is in the moment of mortal combat
that they are its absolute interpreter, it is in them the balance of military necessity and humanity must
be decided.® Their normative ideology and moral engagement with it therefore the key factor,
ensuring that the law is operational. For if it is not operational IHL has functionally collapsed, it

becomes, according to Ross, scientifically invalid law.**

5 Kriminalisering og moralpdvirkning i den neeringsrettslige lovgivning’ [Criminalization and the influence of morality in
business law], Nordisk Tidsskrift for Kriminalvidenskab 1951, 120 et seq; see also Seth A. Buckley, “Undermined,
Overused, and Mission Obsessed: An Analysis of the Erosion of Ethics and the Proliferation of Combat Culture in Special
Operations Forces”, masters thesis, Naval Postgraduate School, Monterey, CA, 2021, pp. 5-6.

76 ibid 68.

7 ibid 69.

78 See further below in current subsection when discussing the stress environment of mortal combat.

" Ross (n 1) 46.

80 jbid 123.

81 ibid 47.

82 Jakob vH Holtermann, ‘4 Straw Man Revisited: Resettling the Score Between HLA Hart and Scandinavian Legal
Realism’ (2017) 57 Santa Clara Law Review 2, 16.

8 See Section 2 for further discussion on this.

8 Ross (n 1) 46.
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The legal positivist H.L.A. Hart views this internalization as “internal points of view” on the law.*
He describes it not in the exact terms of socially binding but rather as “calculations of long-term
interest; disinterested interest in others; an unreflecting inherited or traditional attitude; or the mere
wish to do as others do.”® He puts the counterpoint to this as “external”.’” In the discussion of
internal and external Hart dismantles the “sanctioned-centred” theories of law compliance in his

framing of them as external,®®

and arrives at compliance being instead best thought of as originating
internally.® This external can be viewed in our discussion to mean the threat of a future court martial
or other potential sanction and would be too psychologically distant in comparison to immediate
pressures of the group. In other words, Restraint’s move towards internalization of IHL is congruent

with Hart’s theory on compliance.

Here we have two theoretically diametrically opposed legal philosophers. Who were locked in
lively debate during their lifetimes.”” However, on this point of legal compliance both seemingly

agree with that it is best tackled through internalization of the law.
Indeed, in Hart’s own words:

Ross is right in thinking that we must distinguish an internal as well as an external aspect of the
phenomenon presented by the existence of social rules. This is true and very important for the
understanding of any kind of rule.’!

If compliance is driven by such internalization, then an obligation to ensure respect must logically

encompass measures fostering internalization, or what this text terms it: moral engagement.

An illustrative example in the form of the stress of mortal combat’s effect on the human body can
be found in Grossman’s psychological work on the act of killing in combat. He describes how lethal
engagements trigger intense stress responses in soldiers, including all “nonessential activities such

as digestion, bladder control, and sphincter control being completely shut down.”**> Along with

85 Scott J Shapiro, ‘What is the Internal Point of View?’ (2006) 75 Fordham Law Review 1157, p. 1159 quoting HLA Hart,
The Concept of Law (2nd edn, Clarendon Press 1994).

8 jbid Hart 203, italics not in original.

87 ibid.

88 Shapiro (n 85) 1163.

% ibid.

% Holtermann (n 82) 1 et seq.

°VH. L. A. Hart, Scandinavian Realism, 17 THE CAMBRIDGE L.J. 23340 (1959), p. 237; It must be noted that Hart goes
on to disagreeing with a lot of the specifics regarding Ross’ theories after this quote.

%2 Grossman (n 3) .
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perceptual distortions, such as tunnel vision, auditory exclusion, and dissociation.”® This can all severely
impair deliberate decision making at the moment force is used. Under these conditions compliance cannot
realistically depend on considerations on the threat of sanction, especially since the interested motive of
sidestepping the law can easily outweigh such threat of sanction. Instead, it must be supported by

internalized norms that remain operative even in the haze of mortal combat.

In the previous sections discussing Behaviour and Restraint we touched upon the potential moral
dilemma of law compliance framed through moral engagement. This is a central friction between
Behaviour and Restraint, in that ultimately Behaviour chose not to make recommendations based on the
moral engagement of soldiers (even though it found it to be of utmost importance) partly because of the
possibility of such dilemmas. Restraint obviously departs from this approach. Thus, to settle the dilemma
and to determine whether moral engagement can be considered as the primary factor of compliance we

must determine what happens when this clash occurs.

The answer is based on our previous discussion on being ‘socially bound’ as put by Ross.”* In this
dilemma modality we have two options: act morally and within the law; or act morally outside the law.
In both, the motive is represented by a disinterested motive based on morality, and provided that both

these moral values are fully integrated the act chosen will thus be based on the social protest.®®

This social protest is explored here in two forms, top-down sanction, and peer-to-peer admonition.
First, is the top-down sanction, this is based on how we experience the law. Here, there is a synthesis of
moral engagement that forms alignment with the law, and the fear of sanctions. According to Ross “The
two motivating elements characteristic of legal experience—namely fear and respect—are not elements

contributing independently, but are in a relation of mutual functional cooperation.””

Through this synthesis law can become supreme even in moral dilemmas, simply because “Law is
law”,”” and it is experienced as such, thus becoming a form of social protest either in the form of legal
sanctions or societal expectation. This aligns with Restraint’s findings that that for compliance there
needs to be a combination of laws and values.’® Thus, a solution to the problem of the moral dilemma is

for the law to continue to be “integrated” as external constraints as recommended by Behaviour, and in

% Alexis Artwohl and Loren W Christensen, Deadly Force Encounters: What Cops Need to Know to Mentally and
Physically Prepare for and Survive a Gunfight (Paladin Press 1997).

% See above earlier in section.

% See earlier discussion in current section for explanation on motive and social protest.

% Ross (n 1) 70.

7 ibid 68.

% Behaviour (n 21) 34.
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addition ensure moral engagement through full internalization (moral engagement) as found by Restraint

and this subsection.

Second, is the peer-to-peer admonition. As already discussed in Section 1.b “Restraint finds that
soldiers are more likely to commit violations if their peers approve, regardless of formal
instruction.”” Here, an effective solution to the dilemma is ensuring a culture of IHL adherence

within units, violations are not approved, and instead compliance becomes normative in the group.

Therefore, to ensure legal compliance in moral dilemmas the social protest of following the law
must be stronger than that of not following the law. This can be achieved either strengthening the
social protest of following the law, or, by weakening the social protest of not following the law.

Either way this dilemma does not hinder the efficacy of keeping IHL practitioners morally engaged.

Thus, there are certain aspects that need to be concurrently active to ensure compliance with a
normative framework: a knowledge of the framework and a moral engagement to the principles of
them. Socialization, whether formal or informal, can link this knowledge to one's own sense of moral
identity, thereby ensuring full internalization and active moral engagement with the law. The
subjective experience of being socially bound can serve to best ensure compliance when it consists
(partly) of the disinterested motive in the form of moral engagement. In turn this morality can be
based on the individual’s own,'® but must be linked through socialization to what the warrior honour
or professional identity is. Moral engagement with IHL requires full internalization, and it remains
the primary filter through which all the other factors of compliance are funnelled. It is the functional
mechanism that makes the normative ideology “operative”.'’! Without it legal knowledge remains
“inert”,' and fails to influence decision making at the law’s point of execution, especially in high
stress environments. This, in addition to social protest, can influence the behaviour of when these
integrated morals come into conflict with other moral beliefs in the favour of the law and serve to
complete the feeling of being socially bound. The first step is moral engagement, it is thus the
prerequisite for compliance and should therefore form a part of what ensuring respect for the

purposes of CA1 means in practice.

% See Section 1.c.

100 An example can be found in Restraint (n ) recommendation to the ICRC to cooperate and engage with Islamic scholars
onp.51.

101 See Ross (n 1).

102 See Whitehead (n 19).
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2. The Obligation of Moral Engagement

a. CA1l and Dissemination, From Result to Conduct

Having established what moral engagement is and that it is necessary for compliance we now move to
examine whether States are under an obligation to ensure this engagement. This requires CAl to be
preventative in nature, and that is what will be examined in this subsection, along with linking it to

dissemination.

In the introduction this text stated that CA1 implies that States must make the laws of war known.
This is further corroborated by the dissemination obligations found in Articles 47, 48, 127, and 144 of
each of the respective Geneva Conventions of 1949, which state that:

The High Contracting Parties undertake, in time of peace as in time of war, to disseminate the text of the
present Convention as widely as possible in their respective countries, and, in particular, to include the

study thereof in their programmes of military and, if possible, civil instruction, so that the principles
thereof may become known to...

The addressee at the end of each provision differs slightly in accordance with the focus of each
convention, but includes “the entire population” in each of the articles. Article 83 of AP1 restates this but
in slightly different terms:

1. The High Contracting Parties undertake, in time of peace as in time of armed conflict, to disseminate
the Conventions and this Protocol as widely as possible in their respective countries and, in particular, to
include the study thereof in their programmes of military instruction and to encourage the study thereof

by the civilian population, so that those instruments may become known to the armed forces and to the
civilian population.

2. Any military or civilian authorities who, in time of armed conflict, assume responsibilities in respect of
the application of the Conventions and this Protocol shall be fully acquainted with the text thereof.

The Geneva Conventions’ inclusion of “if possible” of dissemination in civilian instruction is changed
into the more demanding form of “encourage”. Additionally, paragraph 2 is added which is in similar
form to Geneva Convention IV Article 144(2):

Any civilian, military, police or other authorities, who in time of war assume responsibilities in respect of
protected persons, must possess the text of the Convention and be specially instructed as to its provisions.

The Fourth Convention is the only convention that has a second paragraph. And it, together with AP1
83(2) only applies when the party is involved in an armed conflict as opposed to the other dissemination

obligations which also apply in peacetime.
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The difference between these second paragraphs being that AP1 has a stronger obligation, no longer
is it enough to possess the text and be specially instructed when dealing with protecting civilians in armed

9999

conflict, instead the “authorities” must be “fully acquainted” with it. It also expands the scope of the

obligation to now cover the Geneva Conventions and AP1 itself.

These obligations give effect to CAl in that they form part of what respecting and ensuring respect
for IHL practically means. In the modus of dissemination thus textually simplified in essence (taking
together the Geneva conventions and its AP1) means: making the conventions known, and requiring that
those in charge of applying IHL be fully acquainted with them.!®® This dissemination obligation does not

explicitly include ensuring the continued moral engagement of practitioners of IHL.

However, the expression “fully acquainted” in AP1 83(2), detailing the obligations for IHL
practitioners in the form of “authorities” during armed conflict, might provide for the obligation of States
to ensure moral engagement in that to be fully acquainted means that the law becomes their “normative
ideology which is actually operative”.!** Indeed, according to the principle of effectiveness,'® to not
only distinguish 83(2) from 83(1), but also from the aforementioned Geneva Convention 1V article
144(2), fully acquainted must mean something other than simply “known” or “specially instructed”. This
could represent a higher mental element as acquainted signifies actual full internalization (which
Restraint considers to be the end point of socialization).!% This opens the door for the dissemination
obligation of AP1 as it relates to practitioners in armed conflict to be textually interpreted as obligating

moral engagement.

However, it must be noted that this treaty interpretation is flawed. The addressee is that of
“authorities”, instead of armed forces and civilian population as in paragraph one. This allows for a
restatement of a form of knowledge in that the addressee is different.!”” Looking at the history of the
provision it also clearly originates from the aforementioned Geneva Convention IV 144(2). Where
special instruction and possession of the text was required. Ultimately, in AP1, the subject one must be

fully acquainted with according to the provision is that of “the text”. Harkening back to the meaning as

103 An important note here is that article 83(2) of AP1 has seemingly not reached customary status according to ICRC study
on CIHL, see (n 10) rule 142.

104 See Ross (n 1).

105 A derived from Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980)
1155 UNTS 331, Article 31(1); see also Territorial Dispute (Libyan Arab Jamahiriya/Chad) (Judgment) [1994] ICJ Rep 6,
para. 51.

106 See Section 1.b.

107 To counter this point it could be argued that armed forces and civilian population by definition covers any and all of the
subjects the law is directed towards. However, this seems to be straying too far into semantics.
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put by the Fourth Convention, and not full internalization. The textual approach through AP1 83(2)

therefore on its own cannot sustain an obligation of moral engagement.

However, the dissemination obligation of IHL does not exist in a vacuum, one must also examine it

holistically with the rest of the provisions in the Geneva Conventions.!%® Of particular importance to
dissemination is CA1, of which dissemination is itself an expression.'®®

As shown, part of ensuring respect is prevention. Additionally, respecting and ensuring respect also
covers the punishment of violations. What is clear from this is that CA1l acts as a general provision
ensuring that THL is adhered to, and other provisions constitute specifications to what this adherence

means in specific modalities. According to Dérmann and Serralvo these specific provisions are:

1. The supervisory role of the Protecting Powers.

2. The obligation to disseminate the content of the Geneva Conventions as widely as possible, “in time of
peace as in time of war”. '1°

3. The obligation to enact legislation to provide effective penal sanctions for and to repress grave breaches
of the Geneva Conventions and AP 1.

4. The obligation to “take measures necessary for the suppression of all acts contrary to the provisions of
the present Convention other than ... grave breaches”. According to the Commentaries, the latter implies
that States must do all they can to prevent the commission or repetition of acts contrary to the

Conventions.'!!

Additionally, this author would add the provisions on responsible command as holding supreme

importance in this matter.'!?

These provisions might be lex specialis in that in these modalities the provisions should replace the

general obligation of CA1. What these provisions mean, can however be examined through the general

198 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 UNTS 331,
Article 31 and its subparagraphs.

199 See introduction.

119 According to AP1 commentaries, AP1 contains many other provisions detailing dissemination: > This applies to Article 6
' (Qualified persons) ' which is concerned with the training of qualified personnel. Resolution 21, devoted to dissemination,
refers explicitly to this article (paragraph 2 (b)). Article 82 ' (Legal advisers in armed forces) ' is also concerned with the
dissemination of these rules, as is Article 87 ' (Duty of commanders), ' paragraph 2, which makes this the duty of military
commanders. Finally, Article 84 ' (Rules of application) ' provides, in particular, that the High Contracting Parties are to
communicate to one another, as soon as possible, the laws and regulations which they may adopt to ensure the application of
the Protocol, including those in the field of dissemination.” In Claude Pilloud and others (eds), Commentary on the
Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 (ICRC/Martinus Nijhoff 1987) para
3373.

' Knut Dérmann and Jose Serralvo, 'Common Article I to the Geneva Conventions and the Obligation to Prevent
International Humanitarian Law Violations' (2014) 96 (895) International Review of the Red Cross 707. p.731, Referencing
respectively: Geneva Conventions, Arts 10/10/10/11; Geneva Conventions, Arts 47/48/127/144; Geneva Conventions, Arts
49/50/129/146; AP1 Arts 11, 85 and 86; Geneva Conventions, Arts 49(3)/50(3)/129(3)/146(3).

112 Hague Convention (IV) Respecting the Laws and Customs of War on Land and its annex: Regulations concerning the
Laws and Customs of War on Land (adopted 18 October 1907, entered into force 26 January 1910) (Hague Regulations) art
1; AP1 82, 86, 87.
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obligation. Indeed, to apply considerations of good faith and in light of the provisions’ object and

purpose,''® we must look to CA 1, for as already described the specific provisions find their base in CA1.

We must also look to CAl because the law explicitly tells us to, “in all circumstances” being
interpreted by its ordinary meaning is not only a requirement to apply the law both in war and peace. It
is also an otbligation that demands its application even in cases of other obligations applying /ex specialis.
This would also serve as an explicit block in the application of the ILC’s ARSIWA on circumstances

precluding wrongfulness.!'* Something which is already considered to be the case for IHL generally.''

This is also congruent with the findings of the ICJ, in that: “[CA1] does not derive only from the
Conventions themselves, but from the general principles of humanitarian law to which the Conventions
merely give specific expression.”!'® CA1 as a general principle, together with its application in all

circumstances, points towards its universal application, including in situations of lex specialis.

It is also the case that these obligations do not exhaust the duty to ensure respect,!!” they lack the
intention to exclude the ensuring of respect through CA 1, Ensure respect is not specified and lex specialis
is therefore not applied. Indeed, neither the dissemination obligations, the measures for execution in AP1
83, or any of the specific obligations address any regulation regarding ensuring of respect or the morality
or psychological state of the participant. They are non-exhaustive in that do not provide lex specialis for
the specific obligation of moral engagement as outlined in Section 2. Instead they merely partly give

effect to CA1. Therefore, the general obligation, CA 1, still applies.

The opposing interpretation that CA1 would be put aside when applying the /ex specialis provisions
outlined would make it into a hollow rule, most aspects of the law’s implementation is already clarified
in the aforementioned provisions.!!® Its non-application turns CA1 into pacta sunt servanda, which is
superfluous to an international treaty and still only account for “respect” and not “ensure respect”. To

give it meaning it is therefore applicable “in all circumstances”, which would include lex specialis.'"®

I3VCLT (n 108) Article 31(1).

114 International Law Commission, ‘Draft Articles on Responsibility of States for Internationally Wrongful Acts’ (2001) UN
Doc A/56/10, arts 20-27.

115 Since IHL already performs a balance of partly military necessity. See also ARSIWA 50(1)(c); ICRC 2016 (n 10) paras
190-191.

116 Nicaragua (n 8).

"7 International Law Commission, ‘Fragmentation of International Law: Difficulties Arising from the Diversification and
Expansion of International Law’ (13 April 2006) UN Doc A/CN.4/L.682, para 109.

118 See text at Dérmann (n 111).

119 This is in contradiction with other scholarly opinion, see Carlo Focarelli, 'Common Article I of the 1949 Geneva
Conventions: A Soap Bubble?' (2010), p.159, the interpretation also has implications for CA1 in its external application
which is outside this text’s research question.
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If CA1 were not of nature to apply directly, in the case of the other specific provisions applying

as lex specialis, it is at least of interpretive value when looking at the dissemination obligations and

other modes of law implementation specifically covered in IHL. Indeed, in the interpretation of any
treaty rule:

3.There shall be taken into account, together with the context:

[.]

(¢) any relevant rules of international law applicable in the relations between the parties.'*

Thus, when interpreting the expression in GC 1V article 144(2) “specially instructed” we can
look to the general provision of CA1 and know that part of what the provision means by specially

instruct is with a view to ensure respect for IHL.

Having established that CA1 is applicable in cases of dissemination as well as other modalities
we will move to its normative content. The provision concerns itself with more than just informing
on the law. It covers its effective implementation.'*! According to the ICRC,'* States must undertake
“all reasonable measures to prevent violations”.'*® The initial draft had the more expansive wording
of “must also do everything in their power to ensure that the humanitarian principles on which the
convention is founded shall also be applied”.'** The rewording in the final treaty does not necessarily
weaken the article, rather it simplifies it to the imperative to “ensure respect”. AP1 clarifies this when
describing that the measures for that must be taken for the execution of the protocol and the

conventions are “all necessary measures”.'>

States themselves agree with this interpretation, in meaning if not with the exact wording. At an
International Conference of the Red Cross, they affirmed:
the obligation of all States to refrain from encouraging violations of international humanitarian law by any

party to an armed conflict and to exert their influence, to the degree possible, to prevent and end violations,
either individually or through multilateral mechanisms, in accordance with international law'2¢

120 VCLT (n 108) Article 31.

12l Dgrmann (n 111).

122 JCRC 2016 (n 10), para. 118-191

123 Ibid para. 121.

124 JCRC, Draft Revised or New Conventions for the Protection of War Victims established by the International Committee
of the Red Cross and submitted to the X VIIth International Red Cross Conference (Stockholm, August 1948) (ICRC 1948)
5.

125 AP1 (n 8) Article 80(1).

126 30th International Conference of the Red Cross and Red Crescent, ‘Resolution 3: Reaffirmation and implementation of
international humanitarian law: Preserving human life and dignity in armed conflict’ (2007) para 2 (italics added for
clarity).
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Additionally, looking at the provision textually, to “ensure respect” clearly means that positive steps
must be taken in order to ensure law compliance, the ordinary meaning of “ensure” explicitly demands
it.!?” This is a qualitative standard in that “reasonable” or “to the degree possible”, requires a contextual
assessment on if the State’s effort is commensurate with the foreseeable risk of violation.'?® CA1 is thus
not only an obligation of stopping IHL violations but also taking active reasonable measures to prevent

them. Indeed, prevention and ensuring respect are “inextricably intertwined”.!'?’

But what is reasonable? A shortcut would be to use the “reasonable military commander”, but previous
research by the present author related to the use of this notion in ICL has shown such application to be
deeply flawed.!** Additionally it is a standard meant to apply to individuals implementing certain
provisions and not towards the State level. However, a similarity lies in that it is still an obligation deeply

concerned with context, with what is practically possible in the circumstances.

Translating this to our usage, what is reasonable for the actor to do when disseminating IHL? And
specifically does such involve the moral engagement of its practitioners? Here the State is judged on the
quality of its prevention. 3! This requires due diligence on the part of the State. !’ The ICRC
commentaries,'** liken the due diligence in CA1 to the due diligence obligations found in IHRL,"** as
well as to the Genocide Convention Article 1(1).!%

Thus, by analogy, we can look to what the ICJ views the due diligence obligation in the Genocide
Convention to be.'*® It requires the State “to employ all means reasonably available to them”, the court

» 137

calls “for an assessment in concreto”,'*” such an assessment applies to any obligation of due diligence,'*®

the court further goes on to say that such an assessment:

12T1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and

Herzegovina v Serbia and Montenegro) (Judgment) [2007] ICJ Rep 43, paras 430—432; Dérmann (n 109) 727.

128 International Law Commission, “Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, with
Commentaries”, Yearbook of the International Law Commission, Vol. 2, Part 2, 2001, pp. 153-154

129 Dérmann (n 109) 731.

130 Jack Andersson, ‘4 Case of (Mistaken) Belief: Mistake of fact, reasonableness and the reasonable military commander in
international criminal responsibility under the international criminal court’ (Bachelor’s thesis, SDU 2024), p. 7 et seq.

131 Bosnian Genocide (n 127).

132 Dérmann (n 111) 729-730.

33 JCRC 2016 (n 10) para. 150.

134 Specifically the study cites Osman v United Kingdom (1998) 29 EHRR 245, paras 115-116.

135 Specifically the study cites Bosnian Genocide (n 127), final judgement, paras 430-431.

136 Dérmann (n 111) 729-730.

137 Bosnian Genocide (n 127) para 430.

138 Robert P. Barnidge, “The Due Diligence Principle under International Law”, International Community Law Review, Vol.
8,2006, p. 118 : “While general principles can, and should, be sketched in the abstract, here, as elsewhere, the assessment
under the due diligence rule is necessarily specific to particular facts and circumstances.”
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varies greatly from one State to another, [the variable] is clearly the capacity to influence effectively the
action of persons likely to commit, or already committing, genocide. This capacity itself depends, among
other things, on the geographical distance of the State concerned from the scene of the events, and on the

strength of the political links, as well as links of all other kinds, between the authorities of that State and

the main actors in the events.'®

The capacity as described is clearly an open list, additionally the weight ascribed to each point is not
given, it is thus left for us to discover what exactly reasonableness requires in the specific circumstance
on a case-by-case basis. The ruling combines capacity and context, “reasonably available” is this fusion

of an objective capacity standard and a more subjective contextual standard of reasonableness.

Further the court has stated that States are “under an obligation not to encourage persons or groups
engaged in the conflict in Nicaragua to act in violation of the provisions [common Article 3 to the Geneva
Conventions]”.!*? Here an analogy can be drawn to encouraging moral disengagement, since such is so

closely linked to non-compliance as per Section 1.

What can be said is that CA1 contains an obligation not to morally disengage when there is a
foreseeable risk of non-compliance, and that such a due diligence obligation of reasonableness in its
positive aspect (in keeping moral engagement) depends partly on the State’s means, proximity and
knowledge of risk. What is left to be said is if keeping moral engagement is reasonable for the state to

implement. This will be explored in Section 3.

Thus, as has been shown in Section 1.c the key driver for compliance is moral engagement together
with external constraints, therefore reading this with the dissemination obligations as outlined above
together with CA1 we can gain greater clarity of what the law demands. Turning from result-based
obligations to obligations of conduct. Concerned with ensuring that the normative ideology is actually
operative. Our understanding of what effective dissemination is has been revealed in this light, and it is
a programme that involves ensuring the moral engagement of its students. The foreseeable risk otherwise
is understood by the State. What is reasonable to prevent violations in this regard will be further explored
in Section 3. The obligation’s existence is however further strengthened when looking at THL
holistically, '*! for many different provisions and the law itself requires moral engagement to be

practically functional.

139 Bosnian Genocide (n 127) para. 430, bold text added.
140 Nicaragua (n 9).
141 Again we apply VCLT 31(3)(c), see text at (n 108).
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b. Moral Engagement in the Primary Rules

While the Lieber Code was a work of national instruction for the US military during the US civil war, it
represents the foundational document of the modern law of war.!*? It acknowledges the crucial point that
the laws of war on a conceptual basis are linked with the morality of its executioners in that: “Men who
take up arms against one another in public war do not cease on this account to be moral beings,

responsible to one another and to God.”'*

This approach is further cemented by the Martens Clause:

the Parties to the conflict shall remain bound to fulfil by virtue of the principles of the law of nations, as
they result from the usages established among civilized peoples, from the laws of humanity and the dictates
of the public conscience.'*

The Clause has been present in IHL since the adoption of Hague Convention IV,!'* where it featured
in the preamble, as well as in all four Geneva Conventions and its AP1 where it forms part of the
articles.'#¢ It is sewn into the very fabric of IHL and reinforces that that the laws of war are linked with
the morality of its practitioners, for when the codified laws of war do not cover a given situation its base
principles still apply, elementary moral considerations must still be conducted.'*” According to Cassese
the drafting of the Clause “essentially referred to the question of lawful combatants in occupied
territories.”'*® Here, the rift between great and small powers on the rights of occupying powers was

solved by admitting that occupying powers were still bound by the principles laid out in the clause.!'*’

The Martens Clause, just like the Lieber Code, might not hold any value as a source of primary law,'*°

however, it can still help to clarify our approach to the law more broadly.'>! Of particular interest to our
discussion is the way it refers to morality in the forms of “laws of humanity” and “dictates of public

conscience”. The “laws of humanity” point towards the principle of humanity as the shared primary pillar

142 Frits Kalshoven and Liesbeth Zegveld, Constraints on the Waging of War: An Introduction to International Humanitarian
Law (4th edn, Cambridge University Press 2011) 13—15.

143 Francis Lieber, U.S. War Dep't, General Orders No. 100: Instructions for the Government of Armies of the United States
in the Field (Apr. 24, 1863), reprinted in THE LAWS OF ARMED CONFLICTS: A COLLECTION OF CONVENTIONS,
RESOLUTIONS AND OTHER DOCUMENTS 3 (Dietrich Schindler & Jiri Toman eds., 4th ed. 2004), Article 15.

144 Geneva Convention IV (n 7) Article 63(4).

145 Hague Convention (IV) Respecting the Laws and Customs of War on Land and its annex: Regulations concerning the
Laws and Customs of War on Land (adopted 18 October 1907, entered into force 26 January 1910) Preamble.

146 Geneva Conventions of 1949, articles 63(4), 62(4), 142(2), 158(4) respectively, as well as AP1 1(2).

Y7 Corfu Channel Case (United Kingdom v Albania) (Merits) [1949] ICJ Rep 4, 22.

148 Antonio Cassese, ‘The Martens Clause: Half a Loaf or Pie in the Sky?’ (2000) 11(1) EJIL 187, 197.

149 ibid 196.

150 Jann K Kleffner, ‘Sources of the Law of Armed Conflict’ in Rain Liivoja and Tim McCormack (eds), Routledge
Handbook of the Law of Armed Conflict (Routledge 2016) 71, 86.
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of THL.!>2 We will address this further in this section below but in order to understand and apply the
principle of humanity one must necessarily be morally engaged, otherwise one will not be capable of
perceiving the what the ‘laws humanity’ mean. The Corfu case by the ICJ expressed this as “elementary
considerations of humanity”,'*®> which some consider to have its source in the Martens Clause.'>* The
Clause itself should be considered to have “some indirect impact on traditional sources of international
law, in particular the customary process.”!>> What is clear is that the Clause, when referring to humanity,
is not clear. This is by design, it forces interpretation and development of the law to be made through the
lens of humanity, and a key part of what forms the human experience is our development of moral values.

To see the law as it was meant to be seen, through the prism of humanity, we thus must have a sense of

moral engagement,

The “dictates of public conscience” names the current moral zeitgeist against which IHL is judged. '
In order to properly interpret what the current times morally demand of us we can by definition not be
morally disengaged. This interpretation needs to be conducted by a moral agent. Especially so since “it
is undeniable that IHL reflects international consensus on the appropriate and legitimate balance between
the necessities of war and humanitarian interest.” !>’ This balance is the current moral zeitgeist as it relates

to IHL, and it is an important aspect to understanding IHL.

Taken together the ‘laws of humanity’ and ‘dictates of public conscience’ points both to that the law
must be interpreted though a subjective moral prism, and that this must be joined with the current moral
zeitgeist, or international consensus on the law. These are concepts that cannot be quantified, and if they
could they can certainly not be weighed empirically quantifiably vis-a-vis each other. Instead, they must
be viewed through the conduit of some sort of interpretation. And to properly weigh concepts that hold
no set values the individual’s moral evaluation must be used. It is only through this process these concepts
can turn into an operative scheme of interpretation that the individual can use to funnel their actions or
interpretation. While not directly applied as a source of law, the Martens Clause can show what the law

expects of us when implementing the primary obligations of IHL, and part of that is moral engagement.

152 The other being military necessity, see Michael N Schmitt, ‘Military Necessity and Humanity in International
Humanitarian Law: Preserving the Delicate Balance’ (2010) 50 Virginia Journal of International Law 795.
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156 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, para 84.

157 Corn Responsible Command (n 2) 912.
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One of the primary obligations that requires moral engagement is one of the cardinal principles of
IHL,'>8 the principle of proportionality as expressed in AP1 57(2)(a)(iii):

refrain from deciding to launch any attack which may be expected to cause incidental loss of civilian

life, injury to civilians, damage to civilian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military advantage anticipated,

The operative word here is “excessive”,'> this word holds no predetermined meaning by the drafters.
No consensus as to its meaning has been determined. ®® As with the rest of the precautionary obligations,
it is an obligation that lives in the context and within the expectation of the one that executes the attack.'®!
This however does not clarify excessive, and neither does AP1 itself either through a definition or
contextually.'®? Instead the law essentially delegates this determination to what is reasonable.'®® The
meaning of excessive must be moral because there is no exchange rate. It cannot be maths because it is
comparing hand grenades to pomegranates. It asks the executioner, or, as an illustrative example, the
commander to make a moral judgement whether the expected incidental loss and collateral is excessive
to the anticipated military advantage. There is no guidance on how much weight either side of the
equation are in relation to each other.'** Thus, as was the case with the principles represented by the
Martens Clause, the only place such a determination can be made is through the lens of the practitioner’s

morality.

Therefore, in order to respect and to ensure respect for proportionality, moral engagement of the
executioner of an attack is required. The actor needs to be a sovereign practitioner with the appropriate
operative moral framework. To decouple morality would necessarily mean that they cannot accurately
engage with the law as AP1 57(2)(a)(iii) demands of them, and the provision would therefore become

functionally void.

Another key consideration in the capability to implement IHL is that of responsible command. In

Article 43(1) of AP1 which defines members of armed forces (Combatants) are described as being “under

158 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. 226, 257.

159 This being the very word that prompted this students higher education in IHL

160 INT’L COMM. OF THE RED CROSS, THE PRINCIPLE OF PROPORTIONALITY IN THE RULES GOVERNING
THE CONDUCT OF HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LAW 21 (June 2016),
https://www.icrc.org/sites/default/files/document/file list/4358 002 expert_meeting_report web_1_0.pdf, at 57-64.
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a command responsible to that Party for the conduct of its subordinates”. According to Corn,'® key

aspects of responsible command include the limitation of mental suffering of subordinates and the

preparation to deal with moral challenges.'® Baked into the superior-subordinate relationship is not only
an expectation to follow orders, but to deal with the moral consequences that entails.'®” Thus:

Providing military personnel with a decisional framework that enables them to reconcile their innate sense

of morality and humanity with the demands of employing lethal force on demand is therefore an essential
responsibility of effective command.'®

Being vested with the privileges of combatant status entails command that ensures the moral
engagement of their subordinates. Allowing for moral disengagement would be failing in the
commander’s duty to prevent violations as expressed in AP1 87(1), for they are hindering their

subordinates’ ability to apply the law.'®

These above examples of primary provisions are illustrative of the law as a whole, in each primary
provision of IHL there is a struck balance between the principles of military necessity and humanity. It
is what IHL is built upon. To understand military necessity it might be enough to understand the tactical
or operational goal and the different ways the military can get there,'’® but this is not always the case.
This author would like to posit that military necessity partly requires moral engagement as well, there is
a whole field of ethical philosophy specifically dedicating to studying such in the form of military

ethics.!”!

To understand and apply the principle of humanity the law requires moral engagement. The principle
expresses that law is not only a set of mechanical rules but rather that it is grounded in humanity. Our
previous discussion with regards to “the laws of humanity” also apply here.!”? The law practitioner must
engage with the underlying moral justification that gives the law its validity. Because that is what the

173

principle of humanity is." > If they do not, they are not engaging with the normative framework of IHL,

and the law thus becomes inoperable.!”* Indeed, a morally disengaged soldier suffering from the stress

165 Corn Responsible Command (n 2), 901-917.

166 ibid 908.

167 ibid 909.

168 ibid 910.

169 A note here on the similarities between the IHL and military hierarchy, both can be explained to be normative systems.
And the same modality of being socially bound to apply its tenets operate in the subject of this system. Thus, an argument
can be made that to ensure military hierarchy, and thus responsible command, moral engagement is required in this modality
as well.
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174 See Section 1.c on law being operable, at (n 79).
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described in Section 1.c looking down on a wounded adversary they have been socialized to dehumanize
will not accurately be able to consider what the law asks. This is because the law is not operable, in effect
of the soldier’s lack of moral engagement with what boils down to the principle of humanity. The only
way to manage such scenarios is through moral engagement with the rules and their actions. The actor

needs to be a sovereign practitioner of the law with an operative legal framework.

Military operations do not only implement IHL, international human rights law (IHRL) remains a
consideration, especially for States which operate under the ECtHR extensive jurisdiction. '’ In

particular the positive obligations of the ECHR, for example under Article 2 to protect life,!”®

requires
States to implement the convention in a holistic manner with the aim of fostering legally compliant
behaviour by their State agents.!”” The positive obligations therefore represents a way in which
something close to moral engagement is required from law stemming from outside IHL. Specifically,
IHRL requires that these agents be trained, directed, and supervised so that they act in conformity with

the underlying values of the Convention, and not only out of fear of punishment.!”8

This can play a role in our interpretation of CA1 due diligence in that reasonableness should be seen
in the light of what is required by IHRL when it comes to socialization of agents in comparable conflict
settings. The ECtHR give a wide margin of appreciation in how States can get to law compliance, but it
seems to indicate “internalisation” to be key to fulfilling the positive obligations.!” With sustained
command, training, and supervision of deadly force users,'®® while the court does not use Ross’
terminology, the end goal is to raise the law beyond that of threat of sanction in to a form of disinterested
motive matching the norms of the convention. This is law that is of interpretative application to THL,'8!

2

and thus serves as further basis on CA1’s conduct-based nature as a due diligence obligation,'®? as well

as the requirement of moral engagement for CA1.
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Throughout Section 1 we discussed the issue of the moral dilemma, the solution being that of a
combination of full internalization with some sort of social protest. These solutions also make up
legal obligations. The latter in the form of external constraints is already a widely accepted part of
CA1 and has therefore not been covered in this section, while the former is unexplored and therefore
what this section has focused on. With regards to social protest in the form of peer-to-peer
admonition such an obligation is not only found by reference to CA1, in that it forms part of ensuring

respect, but also what the law requires as per command responsibility in cultivating unit culture.'®

This text focuses on moral engagement within the context of dissemination of IHL instead of by
any other form. This is because moral engagement is of importance when applying the rules of IHL,
indeed the ruleset itself requires it. Therefore, framing the rules specifically with regards to moral
engagement is necessary in order for it to be properly applied. Relying on moral engagement to the
law through outside factors such as a chaplain’s sermon, is a rolling of the dice. There is a possibility
that moral engagement with the law would be facilitated, but it is in no way insured. There is also
the problem of the moral dilemma, what if a rule of IHL clashes with religion, both of which the
subject has internalized as moral values because of socialization? As was shown in Section 1.c, it
would be a tossup. Instead, as per Section 1.c, socialization must stem from the law in order to ensure
that the social sanction of non-compliance with legal norms remains clear and is linked to either

institutions or the subject’s peers.

Thus, moral engagement with IHL is required, both for individual provisions and the law as a
whole. The base principles of IHL, being military necessity and humanity, requires moral
engagement. The framework of interpretation for the law should thus necessarily stem from a sense
of morality. CA1 is beginning to be revealed, in order to ensure respect for the law it seems it requires
moral engagement. This also informs the specific expressions of CAl, such as dissemination. Two
questions remain, moral engagement due diligence being reasonable for the State to implement,

something we will cover in Section 3; and its scope of application, which we will cover next.

183 Corn Responsible Command (n 2) 910.
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c. Scope of Application

Having established the basis and the content of the obligation of ensuring moral engagement we now
move on to determine its scope. CA1 is generally understood to impose a due diligence obligation
of a general character and therefore "in all circumstances" has been read as extending this obligation

beyond armed conflicts into peace,'®* as well as being applicable in cases of lex specialis.'®

In terms of its personal scope CA1 is likewise not confined to the armed forces. It moves beyond
them into the civilian populace at large.'® It is addressed to “the High Contracting Parties” and does
not specify itself to their State armed forces or any other state organ. Reading this together with the
dissemination obligations as outlined in Section 2, which specifically address the wider population,

such due diligence extends to all of the population they exercise authority over.'’

Thus, the obligation to foster and maintain moral engagement would also expand into the civilian
population. However, to fully establish whether this due diligence obligation is made up of measures
that are reasonable to implement we must consider its practical application, which will be examined

in Section 3.
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3. Practical Application: Reasonableness

As established in Sections 1 and 2 moral engagement has a positive impact on compliance and is required for
the practical application of many of IHL’s primary obligations and arguably even the operability of IHL itself.
However, for it to be actually implemented through due diligence it needs to be compiled of measures that

are reasonable for the State to apply.

The question of this section is if ensuring respect for the law as framed by Section 2 makes up a reasonable
imposition on States, and therefore should be applied as a part of the due diligence obligation.'® Two aspects
of this is relevant for the discussion, and they are based on the obligation of moral engagement’s scope of
application as framed by Section 2.c: First, its reasonableness in the modality of its application to the civilian

population; Second, its reasonableness in the modality of its application to State armed forces.

a. The Civilian Population

As per Section 2 the obligation extends deeper than simply informing on the content of the law. Taking this
together with the scope of the provision it requires due diligence to keep the civilian populace morally
engaged vis a vis the adversary. Specifically, we can look to propaganda which seeks to dehumanize the
enemy. Such dehumanization explicitly decouples moral engagement and could thus run afoul CAl. An
illustrative example is the State sponsored use of the term ‘orcs’ when referring to Russian soldiers that are

invading Ukraine.'®

This moral disengagement of the civilian populace can also have second order effects, in that measures
taken to decouple a population’s sense of morality form a permissive political environment in which citizens
do not hold the powers that be to account for potential violations.!”® However, this is too remote to be a part
of the obligation of moral engagement’s scope of application. This is because as per the reasonableness
standard laid down in Section 2, such has not been determined to be a foreseeable risk in the same way that

moral engagement of the primary practitioners (state armed forces) has been shown to be as per Section 1.

Indeed, this can be said for the entire obligation of moral engagement when it comes to the civilian
population. In the research carried out in this text there is not enough to conclude that moral disengagement
makes up a foreseeable risk of non-compliance with IHL for the civilian population to thus trigger the
obligation. The question on if moral engagement is required to facilitate in the civilian population is thus

currently not required by what is reasonable, but is subject to further research.
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b. State Armed Forces

With regards to State armed forces, what is clear is that the findings in the two ICRC studies on
combatants is public, it is actively implemented as the ICRC continues its long-standing cooperation with
States in order to ensure IHL compliance.'®! The studies themselves are even mostly funded by States.!*?
States therefore cannot plausibly plead ignorance on these findings, and moral disengagement must be

treated as a real and foreseeable risk leading to non-compliance with the law.

Here we have a problem, moral engagement as outlined might be inoperable with military necessity.
What can be considered to be reasonable in States’ implementation of ensuring respect when it comes to

moral engagement? Here we will use the due diligence standard developed in Section 2.a.

The first step, does the State has the objective capacity to ensure this moral engagement. Here it must
be said that States have all the tools necessary to be able to achieve moral engagement. States have a
high degree of control over their armed forces; they pay, recruit, equip, and organize its personnel; they
design training, manuals, and rules of engagement; etc. This is in conjunction with the fact that States
are already under an obligation disseminate the laws of war. The only extra step that would need to be
taken is conducting IHL disseminating and training in a different way. Moral engagement and

internalization of the rules are thus within States’ objective capacity.

The second step, is using such capacity to ensure moral engagement reasonable? How can the State
balance this with getting a person to be as effective as possible at killing other soldiers? Perhaps the two
concepts, that of moral engagement and killing effectiveness, are mutually exclusive. As was covered in
Section 2.a, this will be an assessment “in concreto”, but in this second step what can be explored of
common application is the following two points: the empirical validity of moral disengagement resulting

in higher efficacy; and the difference in efficiency on the tactical versus the operational or strategic levels.

First, what is the validity of the hypothesis that moral disengagement and operant conditioning
actually enhance tactical efficiency? Dave Grossman is a writer who has brought up the supposed efficacy
of “killology’, a concept that has been used to shape US military training in the latter half of the 20™
century.!*? In reference to operant conditioning, and creating emotional distance from the target he states

that “Several independent studies indicate that this powerful conditioning process has dramatically

91 See for example the ICRC's Global IHL Initiative, ‘ Humanity in War® <https://www.upholdhumanityinwar.org/en>
accessed 5 May 2026, which works with States, and the primary stated goal being the prevention of IHL violations.
192 83% of the ICRC’s funding come from States, see International Committee of the Red Cross, ‘ Our Finances’
https://www.icrc.org/en/our-finances accessed 5 May 2026.

193 Patrick McKinnie, 'Combat Psychology: Learning to Kill in the U.S. Military, 1947-2012 (MA thesis, Winthrop
University 2016), pp. 99-102.
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increased the firing rate of American soldiers since World War I1.”!* This is the backbone of Grossman’s
entire argument and is based on the writings of Marshall, he provides no source for this statement. Indeed,
the Canadian experience shows this to not be the case,'®® and others also view his work critically.'*® It
also seem counterintuitive to this author to equate firing rate to military efficiency. Especially since the
increase in firing rate from WW2 is supposedly to be in comparison to the Vietnam war, which was a
conflict plagued by civilian massacres committed by the US,!7 and represents a conflict which around

one in three of US soldiers in Vietnam later suffered negative psychological consequences from. !

While creating a disposition towards blind obedience through operant conditioning and moral
disengagement might be a way to encourage the soldier to act in contravention of self preservation or

against their will, it is not the only way. As Ross puts it:

The call of duty does not seek justification in utility or advantage, it does not appeal to any interest, but
presents itself with absolute independence. Duty need not be in conflict with our ‘natural’ inclinations, but
it appears in its purest form whenever this is the case. If we act duty-bound, duty is then experienced as a
coercion or a bond on our ‘sensuous’ nature, and we feel stirred by a motive that has nothing to do with

our needs and interests—a disinterested motive in the form of a pure sense of duty.!”

In forming this “disinterested motive” of a pure sense of duty we can form an internal cognitive
state.?” Which extends further than just mechanical habit. The armed forces already work towards

instilling this pure sense of duty, through mottos, or internal culture.?’! An example is the Israel Defense

9 ¢

Forces’ “education officer”, which embeds an officer within combat units to conduct values-based

education, team-building, and facilitate discussion of ethical issues.?’? While it currently is not used in

203

concert as a legal dissemination tool,”” it presents a ready-made platform for socialization around IHL
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and moral engagement. Existing socialisation channels such as this can be used to drive IHL compliance,

it is structurally feasible and consistent with how militaries already conceive of their professional identity.

In the language of Restraint this is the process of socialization, formal and informal practices through
which soldiers internalize the norms and values of their profession so that restraint and compliance become
part of their identity as professional soldiers. Expanding this doctrine at the expense of operant conditioning
drills would create a force that is capable and reflective, in which rapid action is guided by internalised norms

and not by trigger response mechanisms.

Indeed: “moral beings are able to appreciate the link between their duties as subordinate members of a
military unit and the necessity — perhaps an unfortunate necessity — of their violent actions.”?** This can create
moral alignment with the law, a feeling of solidarity that can form the basis of compliance. A training which
seeks to replace this disinterested feeling with an interested one will erode the validity of both the law and
the call of duty, thereby also law’s normative existence when the operant conditioning and the law come into
conflict.?% The soldier will not feel socially bound, in fact there is no interaction with a normative framework
at all, it is simply a trigger response mechanism. And if the soldier is not interpreting their actions through

the framework of law, that law is not “operative” and therefore invalid at the point of its actual execution.?%

In the Nordic criminal law systems there are provisions especially detailing this automatic response and
specifying when actions taken within it are not criminally liable, which further shows that law cannot be
operable in such situations. Take the situation of excessive self-defence: when acting in self-defence but in
excess of what was necessary to stop the violence, the defendant can be determined to hold no criminal

207 Tn essence not be able to interact with

responsibility if it was shown they could not act within their senses.
the legal framework as put by Ross. In automatic trigger response it is the same, the law is not operable.
However, when training soldiers with operant conditioning and in expecting them to follow the law when

such a response mechanism is triggered, we are expecting the impossible, and /ex non cogit ad impossibilia.

Further, the problem ‘killology’ purports to solve was not always a problem at all, the bloodthirsty
rhetoric that identifies the modern US military was unheard of in world war one and has been on the rise in
US conflicts ever since.??® These militaries were perfectly capable to deal with the challenges of their time,

and the need for ‘killology’ is further called into question.
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Second, largely when looking at killology we are examining its impact on tactical efficiency. What
gets lost in this discussion is its impact on the operational and strategic levels. Once again we can look
at the prima facie efficiency of US troops in the US—Vietnam war, and compare that to actual military
outcome. We can also look towards the counterinsurgency operations in Iraq and Afghanistan, how
empirical studies show how the effects of lethal force on who is killed and how operations are
perceived critically influence the operational picture.?” In such theatres, training that predisposes
soldiers to rapid and morally disengaged use of force may marginally increase reflexivity and bloodlust
but increase civilian harm. Thereby any gain in tactical superiority will be far outstripped in operational

cost, as has been shown to be the case.?!’

Given the shaky empirical foundations on which “killology” rests, as well as the foreseeable risks
such training poses for IHL compliance, it is reasonable to treat measures that deliberately foster moral
disengagement as suspect under CA1. The burden of proof should lie on proponents of such techniques
to demonstrate that they are indispensable for operational effectiveness and compatible with the

obligation to ensure respect for [HL.

Moreover, is that mortal combat is dangerous, both for body and soul. The benefit of ensuring that

forces act in ways that are congruent with their morality shields soldiers from “moral injury”.?!!

Ultimately, the problem described in the beginning of this section is not really a problem at all. A
morally disengaged force may seem tactically attractive if looking only to immediate firing behaviour,
but in practice it is more vulnerable to indiscipline, dehumanization, and unlawful violence,?'? all of
which cut directly against both command responsibility and long-term military effectiveness. Military
necessity therefore does not compete with moral engagement, instead it requires it. The same is true of

humanity. Both poles of IHL thus paradoxically point in the same direction in this regard.

Thus, States have clear knowledge that moral disengagement is a foreseeable risk for non-compliance,
they have the capacity to shape this moral engagement, and ‘killology’ rests on empirically shaky
grounds. Using measures to morally disengage state armed forces is therefore against CA1. In addition,

while it depends on the case, it is generally reasonable for states to foster moral engagement.

209 Luke N Condra and Jacob N Shapiro, ‘Who Takes the Blame? The Strategic Effects of Collateral Damage’ (2012) 56
American Journal of Political Science 167.

210 4bid.

211 Kimberly O'Brien, 'Veterans Are Facing a Hidden Psychological Wound Many Still Don't Recognize' (Military.com, 15
May 2026), https://www.military.com/veterans-are-facing-a-hidden-psychological-wound-many-still-dont-recognize
accessed, 18 May 2026.

212 Corn Responsible Command (n 2) 905-907.



36

Conclusion

Through the ground-breaking work the ICRC has conducted with regards to behaviour and restraint in
war, as covered in Section 1, States are now aware that moral engagement is key for respecting IHL, and
the foreseeable risk of non-compliance if such morals are disengaged in state armed forces. With this
awareness taken together with both the obligations as imposed by IHL and CA1 as outlined in Section
2.a, and the conclusion that implementing such is reasonable as per Section 3, keeping moral engagement
in the state armed forces can be understood as a part of CA1 due diligence. There is not enough to say
such applies to the civilian population as well. This ensuring of moral engagement for State armed forces
can be said to be a generally reasonable imposition on States as per Section 3.b. The CA1 due diligence
obligation of moral engagement is in addition to the way CA1 is commonly understood as obligating
States to ensure IHL is integrated into national law, and that the grave breeches are prosecuted remains
an aspect thereof, as was shown in Section 1.c it is also critical in the case of moral dilemmas. Therefore,
in the implementation of IHL States are operating under a broader level of State responsibility that better
reflects actual compliant behaviour, while ultimately relying on the moral agency of individual

practitioners at the point where law is applied.

This text has argued that moral engagement with the law is a necessary precondition for compliance
and that morally engaged individuals constitute the most reliable instrument of IHL compliance. Practices
of moral disengagement seek to render the individual morally superfluous and clashes with a legal regime
that depends on the judgment of its practitioners. It follows that the State does not hold absolute control
over the acts undertaken in its name. This is the point at which the State ceases, here comes the sovereign
practitioner of IHL which must give concrete effect to the balance between military necessity and

humanity. The answer to this text’s research question has thus been revealed:

Does CAI require States to exercise due diligence to ensure the moral engagement of IHL s

practitioners?

Partly yes, States operate under due diligence in order to ensure the moral engagement of IHL’s
practitioners. When it comes to State armed forces it is generally reasonable in concreto to
require such measures, whereas for the civilian population the due diligence obligation exists but
its reasonableness has not been established.
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