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Abstract 
This thesis examines the legal framework governing reparations for injuries caused by unlawful 

threats of force under international law. While Article 2(4) of the UN Charter prohibits both the 

threat and use of force, attention from states and scholars has predominantly focused on the 

latter, leaving the legal implications of threats comparatively underdeveloped. The study 

addresses this gap by analysing the extent to which states may be obliged to make reparation for 

less obvious, indirect, intangible, and temporally remote injuries that may result from prohibited 

threats of force. By relying on the ILC’s ARSIWA, as well as case law and scholarly literature, the 

thesis evaluates how the obligation of reparation applies to such injury, with particular emphasis 

on the requirements of injury and causation. The study demonstrates that, although the 

obligation of reparation for injuries caused by unlawful threats of force follows as a legal 

consequence of the wrongful act once attribution and breach are established, uncertainty persists 

in practice, largely depending on the approach taken in assessing the requisite injury and 

causation. The absence of clear definitions and the limited judicial reasoning on the application 

and assessment of these concepts may contribute to uncertainty regarding legal outcomes and, in 

turn, to the unpredictability of reparations for unlawful threats of force. The findings suggest 

that a more flexible, context-sensitive approach to causation better accommodates the diverse 

and often indirect effects of unlawful threats of force. Furthermore, a more transparent, 

developed, and explicit articulation of causation assessments by judicial bodies could contribute 

to an enhanced understanding of the concept’s significance and strengthen legal certainty. 
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1 Introduction 
In early 2026, in efforts to acquire Greenland, White House representatives stated that military 

force “is always an option at the commander-in-chief ’s disposal”.1 The statement by the United 

States (US) government can be characterised as an unlawful threat of force contrary to Article 

2(4) of the United Nations (UN) Charter,2 as the signalled intention to use force, among other 

things, was also perceived credible as reflected by the Danish government’s response.3 The list of 

states that have threatened the use of force does not start and end with the US, over the years, 

such threats have also been expressed by Iran against Israel,4 North Korea against South Korea 

and the US,5 China against Taiwan, among many others.6 Notwithstanding the relatively frequent 

occurrence of threats of force, that prohibited part of Article 2(4) has, in contrast to the 

prohibition on the use of force, received limited attention in both state practice and scholarly 

discourse. The relative lack of attention to the prohibition on the threat of force has been 

attributed by scholars to the fact that, once a state carries out a threat, the focus correspondingly 

shifts to a violation of the prohibition on the use of force.7 Some scholars have also observed 

that states tend to show greater tolerance towards threats of force, viewing them as a less 

harmful alternative or as a means of facilitating the restoration of peace.8 Others understand the 

reactions to, or the lack thereof, often depend on political interests and whether responding 

would do more harm than good.9 Regardless of the attention given or not given and why, 

unlawful threats of force are prohibited, and although, for whatever reason, they may go 

unaddressed by states and unattended by scholars, such threats may nonetheless produce 

9 Roscini (n6) 245 
8 Romana Sadurska, ‘Threats of Force’ (1988) 82(2) American Journal of International Law 239, 246-247 

7 Albrecht Randelzhofer, ʻArticle 2(4)ʼ in Bruno Simma et al (eds), The Charter of the United Nations: A Commentary vol 
I (2nd edn, Oxford University Press, 2002) 112, 124 

6 Marco Roscini, ‘Threats of Armed Force and Contemporary International Law’ (2007) 54(2) Netherlands International 
Law Review 229, 235-236 

5 Marcus Christenson, ‘North Korea vows to ‘totally destroy’ enemy as regime marks end of Korean war’ The 
Guardian (28 July 2024) 
https://www.theguardian.com/world/Article/2024/jul/28/north-korea-vows-to-totally-destroy-enemy-as-regime-m
arks-end-of-korean-war <accessed 23 April 2026> 

4 Ali Khamenei, ‘Our stance against Israel is the same stance we have always taken. #Israel is a malignant cancerous 
tumor in the West Asian region that has to be removed and eradicated: it is possible and it will happen. 7/31/91 
#GreatReturnMarch’ (X, 3 June 2018, 19:49) https://twitter.com/khamenei_ir/status/1003332853525110784  
<accessed 23 April 2026> 

3 Deborah Cole, ‘US “has no right” to take over Greenland, Danish prime minister says after renewed Trump 
threats’ The Guardian (4 January 2026) 
https://www.theguardian.com/world/2026/jan/04/greenland-denmark-us-venezuela-nicolas-maduro-donald-trum
p <accessed 29 April 2026> 

2 Charter of the United Nations (UN Charter) (adopted 26 June 1945, entry into force 24 October 1945) 1 UNTS 
XVI, Article 2(4) 

1 Steve Holland, Jeff Mason and Bo Erickson, ‘Trump Discussing How to Acquire Greenland, US Military Always 
an Option, White House Says’ Reuters (7 January 2026) 
https://www.reuters.com/world/trump-advisers-discussing-options-acquiring-greenland-us-military-is-always-an-20
26-01-06/ <accessed 30 March 2026> 
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consequential injuries to the threatened state. The International Law Commission’s (ILC) drafted 

the Articles on Responsibility of States for Internationally Wrongful Acts (ARSIWA) with the 

aim to codify secondary rules on state responsibility arising from breaches of international 

obligations, such as violations of Article 2(4).10 The ARSIWA contains, among other things, 

provisions for determining the existence of state responsibility, as well as the legal consequences 

arising from internationally wrongful acts, including the obligation of reparation.11 However, just 

as the prohibition on the threat of force has received limited attention in state practice and by 

scholars, there is, to this author’s knowledge, minimal case law in which international courts have 

explicitly identified an unlawful threat of force as the central legal issue. The lack of attention 

from states, international courts, and scholars alike calls into question how state responsibility 

and the subsequent obligations, in particular reparation, may apply in instances where unlawful 

threats of force are believed to have caused injuries. 

 

1.1 Purpose and Research Question 

The purpose of this thesis is to examine how the law on state responsibility, in particular the 

obligation of reparation, applies to unlawful threats of force. Threats of force, absent the use of 

physical force, may result in harms that are less certain and tangible, and instead more indirect 

and temporally remote. The limited attention to, and case law on, unlawful threats of force in 

general, and on reparation for injuries caused thereby in particular, raises questions of the 

applicability of state responsibility to unlawful threats of force producing less obvious injuries 

than, for example, unlawful uses of force. To fulfil the purpose of this thesis the following 

research question will be answered: can reparations under international law be justified for 

injuries caused by an unlawful threat of force, and if so, to what extent and under what 

conditions? 

 

The value of examining this aspect of the law lies in clarifying how the obligation of reparation 

operates in relation to unlawful threats of force, particularly in light of the limited case law in this 

area. Consequently, such insight may provide a deeper understanding of the current state of the 

law, the obligations of a wrongdoing state, and the remedies available to the injured state. It may 

further contribute to the discourse on reparations in less apparent cases of injury by identifying 

11 International Law Commission, Responsibility of States for Internationally Wrongful Acts (ARSIWA)(2001) annexed to 
UNGA Res 56/83 (12 December 2001) article 28 

10 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, with 
Commentaries (Commentary to ARSIWA) (2001) Yearbook of the International Law Commission 2001, vol II (Part 
Two)  First page 30; 31 [1] 

 
6 



 

existing strengths within the legal framework, areas requiring further development, and the 

potential contributions of such development. 

 

The research question is approached through both a legal analysis of the drafting history of 

Article 2(4) of the UN Charter and the ILC’s ARSIWA, in order to clarify the scope and meaning 

of the relevant provisions. Case law is also examined to provide a deeper understanding of how 

courts and tribunals have interpreted and applied these provisions in practice. Finally, scholarly 

writings are drawn upon to offer further insight into the law and its interpretation. 

 

1.2 Structure 

Building on this introduction, chapter 2 examines the prohibition of the threat of force in 

international law, with particular focus on Article 2(4) of the UN Charter. The chapter addresses 

the drafting history of the provision and briefly introduces the elements required for a breach of 

the law. Chapter 3 analyses the law of state responsibility, focusing on the ILC’s ARSIWA, 

including their drafting history, the conditions for state responsibility, and the legal consequences 

of an internationally wrongful act, with emphasis on the obligation of reparation. The thesis then 

continues, in chapter 4, with a legal analysis of reparation for injuries caused by unlawful threats 

of force.  Drawing on chapters 2 and 3, it first critically assesses whether reparations may be 

justified in the absence of direct physical damage, focusing on the requirements of injury and 

causation. The chapter then continues to consider, in such cases where the requirements for 

reparation are fulfilled, the extent and conditions under which restitution, compensation, and 

satisfaction may be available. 

 

1.3 Limitations 

Firstly, this thesis is limited to examine interstate unlawful threats of force and thus state 

responsibility, excluding individual criminal responsibility or responsibility of international 

organisations. Secondly, since the law itself does not define the concepts of unlawful threat of 

force, causation, injury, causal overdetermination, among others, in greater detail the 

interpretations of these terms are necessarily limited, as a detailed examination of each would 

require a separate study in itself. 
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2 The Prohibition of the Threat of Force in International Law 
First established in 1945 with the creation of the UN, Article 2(4), which encompasses the 

prohibition of the threat of force, was referred to by the International Court of Justice (ICJ) in 

the Armed Activities on the Territory of Congo (Democratic Republic of the Congo v Uganda) as a 

cornerstone of the UN Charter.12 Article 2(4) of the UN Charter states as follows: 

 

All Members shall refrain in their international relations from the threat or use of force 

against the territorial integrity or political independence of any state, or in any other 

manner inconsistent with the Purposes of the United Nations.13 

 

Firstly, the provision’s reference to “all members” underscores that the prohibition constitutes an 

obligation binding on all member states of the UN, excluding international organisations, 

non-governmental organisations, non-state armed groups, etcetera.14 Likewise, the inclusion of 

“international relations” clarifies that the provision applies to interactions between states.15 

Secondly, the threat or use of force must be “against the territorial integrity or political 

independence of any state,” meaning that in order for a breach of the prohibition to occur the 

threat or use of force must be targeted against either or both of these aspects of a state. 

However, the decision to prohibit the threat or use of force “in any other manner inconsistent 

with the Purposes of the United Nations” aims to broaden the scope of the article and to 

eliminate potential gaps, as discussed during the drafting process of the Charter.16 

 

Furthermore, the prohibition of the threat or use of force has generally been understood to be a 

norm of customary international law. According to Article 38(1)(b) of the Statute of the ICJ, in 

order for a law to become customary it must fulfil the two necessary elements of state practice 

and opinio juris.17 In addition to the UN Charter, to which nearly all states are parties, the 

prohibition on the threat or use of force is also mentioned in other international treaties, 

including the preamble of the Rome Statute of the International Criminal Court,18 the UN 

18 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 
UNTS 3, preamble 

17 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 33 
UNTS 993, Article 38(1)(b) 

16 United Nations Conference on International Organization, ‘Summary Report of Eleventh Meeting of Committee 
I/1 (Preamble, Purposes, and Principles)’ (5 June 1945) UN Doc 784 I/1/27, 4 [7], in Documents of the United Nations 
Conference on International Organization, San Francisco 1945 vol VI, Commission I: General Provisions 3, 332. 

15 Christian Henderson, The Use of Force and International Law (Cambridge University Press 2019), 22 
14 Ibid Article 4 
13 UN Charter (n2) Article 2(4) 
12 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda) (Merits) [2005] ICJ Rep 168 [148] 
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Declaration on Principles of International Law concerning Friendly Relations and Co-operation 

among states,19 and in the Declaration on the Enhancement of the Effectiveness of the Principle 

of Refraining from the Threat or Use of Force in International Relations.20 The exemplified soft 

law instruments merely restates the prohibition on the threat of force as it is stipulated in Article 

2(4), without further developing or elaborating on its meaning or significance. The latter two 

declarations were both adopted without a vote by the UN General Assembly, reflecting a 

consensus among UN member states and thus broad support for their content, which in turn 

may demonstrate general state practice.21 Moreover, in the Military and Paramilitary Activities in and 

against Nicaragua (Nicaragua v United States of America) the ICJ underscored its view that Article 2(4) 

is, without doubt, a rule of customary international law.22 

  

In addition to establishing Article 2(4) as a norm of customary international law, the law has also 

been argued to have a peremptory status. The 1969 Vienna Convention on the Law of Treaties 

clarifies the concept of peremptory norm by defining it as “a norm accepted and recognized by 

the international community of states as a whole as a norm from which no derogation is 

permitted and which can be modified only by a subsequent norm of general international law 

having the same character.”23 As previously illustrated, because Article 2(4) is enshrined in the 

universally adopted UN Charter and reflected in UN General Assembly declarations adopted 

without any formal objection, the prohibitions contained therein can be understood as accepted 

and recognised by the international community as a whole.24 The ICJ has taken a similar path, 

recognising Article 2(4) as a peremptory norm.25 However, there is debate as to whether the 

peremptory status applies to the entirety of Article 2(4), only to the prohibition on the use of 

force, or neither.26 While this issue is interesting and may need further research and investigation, 

for the purposes of this thesis it is sufficient to note the existence of a debate and an uncertainty 

surrounding the prohibition on the threat of force in relation to jus cogens. Since the prohibition is 

enshrined in the UN Charter, to which most states are parties, an obligation between states 

prohibiting threats of force exists whether or not it is a peremptory norm. 

26 Green (n24) 226-227 
25Military and Paramilitary Activities in and against Nicaragua (n22) [190]; [227] 

24 James Green, ‘Questioning the peremptory status of the prohibition of the use of force’ (2011) 32 Michigan Journal 
of International Law 215, 220-222 

23 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331, Article 53 

22 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) (Merits) [1986] ICJ Rep 
14, [34]; [227] 

21 Ibid 

20 UN General Assembly, Declaration on the Enhancement of the Effectiveness of the Principle of Refraining from the Threat or Use 
of Force in International Relations (18 November 1987) UNGA Res 42/22, UN Doc A/RES/42/22 287, 287 

19 UN General Assembly, Declaration on Principles of International Law concerning Friendly Relations and Co-operation among 
States (Friendly Relations Declaration) (24 October 1970) UNGA Res 2625 (XXV) 121, 122 
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2.1 Elements of Unlawful Threats of Force 

Neither Article 2(4) nor subsequent Articles of the UN Charter, other legal treaties, or state 

practice provide a further definition of what a threat of force entails.27 The following subsections 

aim to clarify the concept of a ‘threat of force’ by examining the elements required for conduct 

to qualify as an unlawful threat by looking at relevant drafting history, case law and scholarly 

analysis. 

 

In the 1996 Nuclear Weapons Advisory Opinion the ICJ emphasised that an intention to use force 

amounts to a threat of force within the meaning of Article 2(4) only if the contemplated use of 

force would be unlawful.28 Article 2(4) prohibits threats of force and resorting to such measures 

are prima facie unlawful. However, in that statement, the Court arguably sought to distinguish 

between lawful and unlawful threats of force, with the former referring to situations falling 

within the exceptions to Article 2(4) set out in subsequent provisions of the UN Charter. The 

exceptions to Article 2(4) render otherwise unlawful threats or uses of force lawful if exercised in 

individual or collective self-defence, as stipulated in Article 51, or if authorised by a UN Security 

Council resolution in accordance with Article 42 of the UN Charter.29 In a speech to the UN 

General Assembly in 2017, the US President Donald Trump threatened North Korea by stating 

that “if it [the United States] is forced to defend itself or its allies, we will have no choice but to 

totally destroy North Korea”.30 According to the stance taken by the ICJ, such threat of force is 

thus lawful as the intended use of force would be taken in individual or collective self-defence, as 

a response to an unlawful use of force by North Korea. 

 

Another important disputed term present in Article 2(4) is ‘force’. In addition to its mention in 

Article 2(4), the UN Charter also refers to ‘armed force’ in the Preamble.31 Whether ‘force’ 

should be understood narrowly as armed force or more broadly remains a matter of debate. 

During the drafting process of the provision some states called for the prohibition to be broader 

than just armed force. For instance, Brazil wanted to include economic force,32 Ecuador 

32 Documents of the United Nations Conference on International Organization (UNCIO), published by the United Nations 
Information Organizations in cooperation with the Library of Congress, vol VI, 559 

31 UN Charter (n2) Preamble 

30 Donald Trump, ‘Statement by H.E. Mr Donald Trump, President of the United States of America at the 
Seventy-Second Regular Session of the United Nations General Assembly’ (United Nations General Assembly, New 
York, 19 September 2017) https://gadebate.un.org/sites/default/files/gastatements/72/us_en.pdf <accessed 6 
May 2026> 

29 UN Charter (n2) Article 51; Article 42 
28 Legality of the Threat or Use of Nuclear Weapons  (Advisory Opinion) [1996] ICJ Rep 226, 246 [47] 
27 Randelzhofer (n7) 117 
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advocated for the prohibition of both moral and physical force,33 and Iran demanded the 

inclusion of political force.34 Ultimately, the final text of Article 2(4) was adopted excluding any 

reference to economic, moral, or political force, with only Norway abstaining.35 The UN General 

Assembly’s Declaration on Principles of International Law concerning Friendly Relations and 

Co-operation among States, adopted by consensus in 1970, went in line with the notion that 

‘force’ is to be interpreted as armed force by distinguishing between the duty to refrain from the 

threat or use of force and the duty to refrain from the use of economic, political, or other forms 

of coercive measures against another state.36 Additionally, as observed by Randelzhofer, 

extending the prohibition in Article 2(4) to also prohibit political and economic coercion would 

leave states without effective means of exerting pressure on states that breach international law.37 

Thus, it can be said that ‘force’ within the meaning of Article 2(4) is to be interpreted as armed 

force. 

 

Beyond the debate on the meaning of ‘force’, there is likewise a legal discussion as to which 

forms of force meet the de minimis threshold of unlawfulness under the provision, assuming such 

a threshold exists. According to the Independent Fact-Finding Mission on the Conflict in 

Georgia only very small incidents lie below the threshold of the prohibition on the use of force.38 

The report gives examples of below the threshold incidents to be “targeted killing of single 

individuals, forcible abductions of individual persons or the interception of a single aircraft.”39 

Ruys disagrees with the view presented by the Fact-Finding Mission, arguing that there is no 

state practice supporting a de minimis threshold. Instead, Ruys interprets Article 2(4) as applying 

to any armed confrontation between two states, regardless of scale, provided that the violating 

state acts with hostile intent, an element that will be discussed further below.40 Ruys further 

observes that introducing a de minimis threshold for ‘force’ in Article 2(4) could risk opening a 

“Pandora’s box”, by making it easier for states to justify violations on the basis that their conduct 

falls below the threshold.41 For the purposes of this thesis, it suffices to note that, while the term 

‘force’ in Article 2(4) refers to armed force, the threshold for what constitutes such force 

remains contested. 

41 Ruys (n40) 210 

40 Tom Ruys, “The meaning of Force and the boundaries of the Jus ad Bellum: Are ‘minimal’ uses of force excluded 
from UN Charter Article 2(4)?” (2014) 108 American Journal of International Law 159, 209; 172-173 

39 Ibid 

38 Independent International Fact-Finding Mission on the Conflict in Georgia, Report, vol II (September 2009) 242 
footnote 49 

37 Randelzhofer (n7) 118 
36 Friendly Relations Declaration (n19) 122 
35 Ibid, 342 
34 Ibid, 563 
33 Ibid, 561 
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As regards threats of force more specifically, the scholars Romana Sadurska and Marco Roscini 

have each contributed with their own definitions. Sadurska defines threat of force as “a message, 

explicit or implicit, formulated by a decision maker and directed to the target audience, indicating 

that force will be used if a rule or demand is not complied with”.42 Roscini, on the other hand, 

defines the prohibition as “an explicit or implicit promise of a future and unlawful use of armed 

force against one or more states, the realisation of which depends on the threatener’s will.”43 

Present in both authors’ definitions is the requirement for the threat to be directed toward a 

future use of force, since once the act has occurred, it constitutes an actual use of force rather 

than a threat.44 Both definitions also emphasise the necessity of the threat to be communicated, 

whether implicitly or explicitly.45 A threat of force cannot qualify as such if the target state is 

unaware of it. Moreover, a communicated threat is not limited to verbal or written statements. It 

can also include, for example, demonstrations of force, such as military build-ups along a state’s 

territorial borders.46  

 

In addition to abovementioned requirements, the threatening state must also possess hostile 

intent,47 and the threat of force must be credible.48 For instance, military build-ups along another 

state’s borders might seem threatening, but without an intent to threaten, they may simply 

represent normal military practice. Moreover, Judge Weeramantry noted in his dissenting opinion 

to the Nuclear Weapons Advisory Opinion (1996) that merely having the intent to commit a wrongful 

act does not render it unlawful, it is only when combined with corresponding conduct that it 

becomes so.49 Credibility, on the other hand, is rather based on the targeted state’s perception 

and beliefs of the posed threat.50 The credibility of the threat lies both in the capacity of the 

threatening state to carry out the threat, as well as their perceived will to do so.51 Thereby, intent 

and credibility can be said to be interdependent, a statement cannot amount to a threat of force 

where the threat is intended but not credible, nor where credibility exists in the absence of 

intent.52 As exemplified in the introduction, the US threat to use force to acquire Greenland 

52 Ibid 
51 Henderson (n15) 30 
50 Sadurska (n8) 245 

49 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, Dissenting Opinion of Judge 
Weeramantry, 429, 541 

48 Sadurska (n8) 245 
47 Ruys (n40) 172-173 
46 Roscini (n6) 240 
45 Sadurska (n8)  242-243; Roscini (n6) 237 
44 Ibid 
43 Roscini (n6) 235 
42 Sadurska (n8)  242. 
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arguably involved the requisite intent to threaten, based on official statements and prior 

conduct,53 and was perceived as credible by Denmark, as evidenced by its disapproving 

response.54 

 

Lastly, scholars Sadurska and Roscini address the role of demands in unlawful threats of force, 

differing as to whether such demands are required. Sadurska argues that demands are an 

important element of an unlawful threat of force, as such threats are intended to constrain or 

compel another state to comply with the threatening state’s objectives.55 Conversely, while 

Roscini agrees with Sadurska to some extent, he also acknowledges that a threat of force under 

Article 2(4) does not require a demand per se, a threat of force can still exist even in the absence 

of an ultimatum.56 Illustrating a threat of force lacking an explicit demand is the social media 

post by former Supreme Leader of Iran Ali Khamenei on platform X where he stated: “Our 

stance against Israel is the same stance we have always taken. #Israel is a malignant cancerous 

tumor in the West Asian region that has to be removed and eradicated: it is possible and it will 

happen.”57 Khamenei threatened the state of Israel by portraying it as a dangerous entity that 

must be removed and eradicated, without articulating any specific demands to be fulfilled by 

Israel as a condition for avoiding such uses of force. 

 

2.2 Summary of the Prohibition of the Threat of Force 

Conclusively, given the absence of a definition of an unlawful threat of force under Article 2(4), 

this section has strived to clarify and conceptualise the scope of a prohibited threat of force, 

relying on the provision’s drafting history, authoritative commentaries, case law, as well as 

scholarly analysis and debates. Taking in the differing views on the various aspects of a threat of 

force, it can firstly be concluded that a threat of force is prohibited whenever the threatened use 

of force would be unlawful.58 Secondly, force in this provision means the resort to armed force, 

although the de minimis threshold for what constitutes force in this context remains contested. 

Thirdly, the threat of force must be made known to the targeted state, regardless of how it is 

communicated.59 The threatening state must also possess the intent to threaten,60 as well as a 

credible capacity and willingness to carry out the threat.61 Sadurska also argue that a threat must 

61 Sadurska (n8) 245 
60 Ruys (n40) 172-173 
59 Sadurska (n8) 242-243; Roscini (n6) 237 
58 ICJ Nuclear Weapons Advisory Opinion (n28) 24 [47] 
57 Khamenei (n4) 
56 Roscini (n6) 234-235 
55 Sadurska (n8) 245 
54 Cole (n3) 
53 Holland, Mason, Erickson (n1) 
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involve a demand,62 while Roscini believes a demand is neither present as an element in the 

provision nor necessary for an unlawful threat of force.63 

 

 

3 State Responsibility for Internationally Wrongful Acts  
This chapter introduces the legal framework of state responsibility for internationally wrongful 

acts, with particular emphasis on the obligation to make reparations. An understanding of this 

area of law is necessary in order to draw further conclusions on the central issue of this thesis, 

namely whether reparations are available for injuries arising from unlawful threats of force. 

 

Pursuant to Article 13(1)(a) of the UN Charter, the UN General Assembly established the 

subsidiary organ ILC in 1947 with the mandate to promote the progressive development of 

international law and its codification.64 The ILC is composed of independent experts in 

international law, reporting to the sixth Committee of the UN General Assembly.65 From its 

establishment, the ILC produced reports that subsequently formed the basis for the 

development of ARSIWA, with the draft completed in 2001.66 ARSIWA reflects the modern 

framework of state responsibility, containing provisions on general principles, the attribution of 

conduct to a state, breaches of international obligations, circumstances precluding wrongfulness, 

and legal consequences of an internationally wrongful act, among other matters.67 While neither 

signed nor ratified, ARSIWA is not binding on states. However, the articles reflected in the draft 

document are understood as reflecting customary international law, underscored by both 

scholars Crawford,68 and Hober, among others.69 Additionally, not long after ARSIWA’s 

completion, the UN General Assembly adopted resolution 56/83 welcoming and recommending 

the final work of the ILC on responsibility of states for internationally wrongful acts to all 

member states.70 The resolution was adopted without a vote, further illustrating the customary 

70 UN General Assembly, Responsibility of States for Internationally Wrongful Acts (28 January 2002) UNGA Res 56/83, 
UN Doc A/RES/56/83, [1] 

69 Kaj Hober, ‘State Responsibility in Attribution’ in Muchlinski, Ortino and Schreuer (eds.), The Oxford Handbook of 
International Investment Law (2008) 549, 553 

68 Crawford (n66) 43 
67 ARSIWA (n11) 
66 James Crawford, State Responsibility: The General Part (Cambridge University Press 2013), 36-37; 41 
65 Ibid 
64 Statute of the International Law Commission, UNGA Res 174 (II) (21 November 1947) UN Doc A/519, 105 
63 Roscini (n6) 234-235 
62 Ibid 
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character of ARSIWA.71 The ICJ also shares the view that ARSIWA reflects customary 

international law, as stated in the Bosnian Genocide case.72 

 

3.1 Elements of State Responsibility 

Understanding the elements required to establish state responsibility are important because they 

form a legal pathway from a threat of force to a claim for reparations. Starting with the first 

Article of ARSIWA, it states that “every internationally wrongful act of a State entails the 

international responsibility of that State.”73 Article 2 continues by setting out the relevant 

elements for an internationally wrongful act by a state, with paragraph (a) describing the 

necessity to attribute the act to a state under international law, and paragraph (b) explaining that 

the act must be “a breach of an international obligation of the State.”74 Following the relevant 

assessments, whether a breach of an international obligation has occurred and examining 

whether the conduct can be attributed to a state, are fundamental first steps in any claim for 

reparation, as the issue of reparation can only be addressed once state responsibility has been 

established. 

 

Firstly, attribution is described in the commentary to ARSIWA as an action, omission, or both, 

by a state.75 States, by possessing full international legal personality, have the capacity to act under 

international law. However, acts, such as threats of force, are not performed by the state as such 

but rather by an individual or a group of individuals.76 Accordingly, Chapter II of ARSIWA, 

comprising Articles 4 to 11, sets out different circumstances in which the conduct of individuals 

or groups may be linked, and thus also attributed, to a state.77 Secondly, the element referred to 

in Article 2(b) concerning a breach of an international obligation is further elaborated in Chapter 

III, Articles 12 to 15, of ARSIWA.78 Breaches of international obligations may arise from a state 

violating obligations present in international treaties, conventions or documents as well as from 

customary, or other non-treaty sources of international law.79 This position was held by the 

Rainbow Warrior (New Zealand v France) case, in which the arbitration tribunal noted that “any 

79 Commentary to ARSIWA (n10) Article 2, [7] 
78 ARSIWA (n11) Chapter III 
77 Commentary to ARSIWA (n10) Article 2, [5] 
76 Commentary to ARSIWA (n10) Article 2, [5] 
75 Commentary to ARSIWA (n10) Article 2, [4] 
74ARSIWA (n11) Article 2 
73ARSIWA (n11) Article 1 

72 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia and 
Montenegro) (Judgment) [2007] ICJ Rep 43, 209 [401] 

71 Ibid 
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violation by a state of any obligation, of whatever origin, gives rise to state responsibility.”80 

Consequently, a breach of an international obligation occurs only where a state fails to comply 

with the requirements of the primary obligation.81 Lastly, states entitled to invoke responsibility 

for alleged internationally wrongful acts are those injured by a breach of an obligation owed to 

them individually, to a group of states, or to the international community as a whole by another 

state.82 Furthermore, Article 48(1) of ARSIWA provides further possibilities for non-injured 

states to invoke state responsibility in such situations where the breached obligation is owed to a 

group of states including the invoking state, or to the international community as a whole.83 

 

3.2 Obligations Arising from Internationally Wrongful Acts 

When a breach of an international obligation is attributable to a state, the injured state may 

invoke responsibility and seek cessation, assurances of non-repetition, and reparation for any 

injury suffered.84 Before the provisions on reparation appear in ARSIWA, the obligation to cease 

and assure non-repetition of the wrongful conduct is underscored, with the aim of restoring and 

repairing the relationship between the involved states.85 While cessation and reparation are 

distinct concepts, and codified separately in ARSIWA, they are closely related. When a wrongful 

act is ongoing and causes continuing harm, ceasing that act can directly affect the scope and 

implementation of reparation.86 The primary obligation to cease the wrongful act and provide 

assurances of non-repetition should therefore first be complied with, before the obligation of 

reparation can begin to be assessed.87 

 

The obligation to make reparation can be found in Article 31 of ARSIWA, which provides in 

paragraph 1 that “the responsible State is under an obligation to make full reparation for the 

injury caused by the internationally wrongful act.”88 The principle of reparations for injuries 

caused by a wrongful act by a state is well established in international law.89 For example, in the 

Factory at Chorzów case, the Permanent Court of International Justice (PCIJ), predecessor to the 

ICJ, emphasised that when a wrongful act has occurred, reparation must, to the extent possible, 

89 Brigitte Stern, ‘The Obligation to Make Reparation’ in James Crawford, Alain Pellet, Simon Olleson and Kate 
Parlett (eds), The Law of International Responsibility  (Oxford University Press 2010) 563, 563 

88 ARSIWA (n11) Article 31(1) 
87 Commentary to ARSIWA (n10) Article 30, [1] 
86 Commentary to ARSIWA (n10) Article 30, [7] 
85 Commentary to ARSIWA (n10) Article 30, [1] 
84 ARSIWA (n11) Article 30; Article 31 
83ARSIWA (n11) Article 48(1) 
82 ARSIWA (n11) Article 42 
81 Crawford (n66) 219 
80 Rainbow Warrior (New Zealand v France) (Award) (30 April 1990) XX UNRIAA 215, 251 [75] 
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eliminate its consequences with the aim to restore the status quo ante.90 Like the PCIJ, the Drafting 

Committee of ARSIWA understood “full reparation” not as requiring complete reparation, but 

as reparation to the extent possible.91 A state responsible for a wrongful act cannot decline the 

obligation of reparation, which arises automatically as a result of a breach.92 Instead, they must 

repair the damage caused by restitution, compensation, and/or satisfaction, either singly or in 

combination.93 As reflected in Articles 35 to 37 of ARSIWA, restitution, compensation, and 

satisfaction are to be applied in that order.94 That is, compensation applies where restitution is 

insufficient to repair the damage, and satisfaction is subsequently used where the damage is not 

adequately met by restitution and/or compensation.95 Ultimately, it is for the injured state to 

specify the form of reparation it wishes to seek,96 provided that the reparation reflects the injury 

caused and in conformity with international obligations.97 

 

3.2.1 Forms of Reparations 

3.2.1.1 Restitution 

Described as the first form of reparation is restitution, present under Article 35 of ARSIWA. 

Article 35 describes the obligation of a state responsible for an internationally wrongful act to 

make restitution by re-establishing the situation that existed before the wrongful act was 

committed.98 While the PCIJ in the Chorzów Factory case adopted a broader approach to 

reparations, explaining it as an obligation to “wipe out all the consequences of the illegal act and 

re-establish the situation which would, in all probability, have existed if that act had not been 

committed”,99 Article 35 adopts a more factual approach, excluding any likelihoods or 

potentialities.100 Mentioned in the commentary to Article 35 are two categories of restitution, 

material and legal. The former entails, for example, the return or restoration of territory, 

property, or persons wrongly detained, while the latter concerns the revocation, annulment, or 

amendment of legislative or administrative measures.101 The alternatives to restitution are not 

limited to the aforementioned categories, international courts or tribunals may apply other forms 

101 Ibid, Article 35, [5] 
100 Commentary to ARSIWA (n10) Article 35, [96] 
99 Factory at Chorzów (n90) 47 
98 ARSIWA (n11) Article 35 
97 Commentary to ARSIWA (n10) Article 43, [6] 
96 ARSIWA (n11) Article 43(2)(b) 
95 ARSIWA (n11) Article 36; Article 37 
94 ARSIWA (n11) Article 35-37 
93 ARSIWA (n11) Article 34 
92 Commentary to ARSIWA (n10) Article 31, [4] 

91 International Law Commission, Yearbook of the International Law Commission 2000, vol II, Part Two, Report of the 
Commission to the General Assembly on the work of its fifty-second session (UN Doc 
A/CN.4/SER.A/2000/Add.1 (Part 2)/Rev.1, United Nations 2006) 1, 27 [95] 

90 Factory at Chorzów (Germany v Poland) (Merits) (1928) PCIJ Rep Series A No 17, 4, 47 
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of restitution, provided that they are granted the required mandate to do so.102 Nevertheless, as 

noted in paragraphs (a) and (b) of Article 35, restitution is subject to limitations and is available 

only insofar as it is not materially impossible and does not involve a burden out of all proportion 

to the benefit of restitution compared with compensation.103 Permanent loss or complete 

destruction of property are examples of injuries that may be materially impossible to repair 

through restitution.104 Disproportionate burden, on the other hand, concerns situations where 

restitution would impose a grave and unreasonable burden on the responsible state, and is 

assessed in accordance with the principles of equity and reasonableness.105 Where restitution 

alone cannot re-establish the status quo ante, other forms of reparations may be required, either as 

a complement to or in place of restitution.106 

 

3.2.1.2 Compensation 

Set out in Article 36 of ARSIWA is compensation,107 referred to as the most commonly sought 

reparation in international practice.108 Article 36 describes compensation as an obligation on the 

responsible state to compensate for any financially assessable damage where restitution is not 

feasible.109 Important to note is the reference to “financially assessable” damage, limiting 

compensation to concrete, material damage.110 The purpose of compensation is to make good 

the factual damage suffered by the injured state, excluding, for example, compensation granted 

solely on punitive or declaratory grounds.111 The types of damages for which compensation may 

be sought, and the methods by which it is assessed, are ultimately determined on a case-by-case 

basis, depending on the primary obligation breached, the actors injured, and other relevant 

factors.112 Over the years, compensation has been sought for various types of damage resulting 

from breaches of obligations, including Canada’s claim for compensation for measures taken in 

response to pollution-related damage caused by the crash of a Soviet satellite on Canadian 

territory.113 Another case is the United Kingdom’s (UK) claim for compensation for property 

113 Canada, ‘Canada: statement of claim following the disintegration of the Cosmos 954 Soviet nuclear-powered 
satellite over its territory in 1978’ (1979) 18 International Legal Materials 899,  899 

112 John Barker, ‘The Different Forms of Reparation: Compensation’ in James Crawford, Alain Pellet, Simon Olleson 
and Kate Parlett (eds), The Law of International Responsibility  (Oxford University Press 2010) 599, 603 

111 Ibid, Article 36, [4] 
110 Commentary to ARSIWA (n10) Article 36, [1] 
109 ARSIWA (n11) Article 36 
108 Commentary to ARSIWA (n10) Article 36, [2] 
107ARSIWA (n11) Article 36 
106 Ibid, Article 35, [2] 
105 Ibid, Article 35, [11] 
104 Commentary to ARSIWA (n10) Article 35, [9] 
103 ARSIWA (n11) Article 35 
102 Ibid 
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damage, as well as for costs incurred due to personal injury, after British ships were damaged by 

mines in Albanian territorial waters, also known as the Corfu Channel incident.114 

 

3.2.1.3 Satisfaction 

The third form of reparation is satisfaction, a form of reparation only applicable when 

restitution and compensation is insufficient.115 In contrast to compensation, which, as noted 

above, is awarded for concrete material damage, satisfaction is more commonly provided for 

moral, non-material injury or legal harm inflicted upon a state, as noted by the ICJ in the Rainbow 

Warrior case.116 Paragraph 2 of Article 36 of ARSIWA illustrates examples of ways in which 

satisfaction may take form, such as by “an acknowledgment of the breach, an expression of 

regret, a formal apology, or another appropriate modality.”117 Paragraph 3 continues by 

emphasising that satisfaction may not be disproportionate to the injury or humiliating to the 

responsible state.118 This serves to limit potential abuses, as it aims, like the other forms of 

reparation, to restore the situation existing prior to the wrongful conduct rather than to penalise 

the responsible state.119 

 

At the end, which form of reparation applicable to damages following an unlawful threat of 

force depends on the nature of the injury suffered, what is necessary to restore the status quo ante, 

as well as how and if the injury can be proved to have been caused by the wrongful act, as will be 

further examined in the next chapter.120 

 

 

4 Reparations for Injuries Caused by Unlawful Threats of Force 

As noted in Chapter 3, it is essential to first determine state responsibility, through attribution 

and the establishment of a breach of an international obligation, before the issue of reparation 

can be addressed. Firstly, like with all internationally wrongful acts, assessing attribution of 

unlawful threats of force must be done on a case-by-case basis. Essential in determining 

attribution, as discussed in section 3.1, is being able to connect the unlawful threat of force by an 

individual or a group of persons to the state in question. For instance, an unlawful threat of force 

expressed verbally by a head of state is considered a deliberate act performed by an organ of the 

120 Ibid, Article 31, [4] 
119 Commentary to ARSIWA (n10) Article 37, [8] 
118 Ibid, Article 37(3) 
117 ARSIWA (n11) Article 37(2)  
116 Rainbow Warrior (n80) 272–273 [122] 
115 ARSIWA (n11) Article 37(1) 
114 Corfu Channel Case (UK v Albania) Assessment of Amount of Compensation, Judgment, I.C.J. Reports 1949,  244, 249 
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state, and can therefore be attributable to that state based on Article 4 of ARSIWA.121 In addition 

to the assessment of attribution, the question arises of whether the conduct constitutes a breach 

of an international obligation. Where an act legally constitutes an unlawful threat of force, 

fulfilling the elements set out in section 2.1, the state is in breach of the international obligation 

under Article 2(4) of the UN Charter, binding upon all states.122 Thus, an unlawful threat of force 

constitutes a breach of an international obligation as it contravenes the prohibition set out in 

Article 2(4), which, seen together with an established attribution, engages state responsibility.123 

 

In addition to the elements of state responsibility addressed in section 3.1 of this thesis, Chapter 

V of ARSIWA addresses circumstances precluding wrongfulness, providing grounds that may 

negate the existence of a breach.124 Such circumstances include consent, self-defence, 

countermeasures, force majeure, distress and necessity.125 Also included in the same chapter is 

Article 26, which underscores that a circumstance precluding wrongfulness cannot be invoked 

when a state has breached a peremptory norm of general international law.126 Conversely, if 

Article 2(4) of the UN Charter constitutes a peremptory norm, as discussed in chapter 2, no 

circumstance exists that would preclude the wrongfulness of an unlawful threat of force.127 In 

addition to the exclusion of circumstances precluding wrongfulness in the presence of a 

peremptory norm, Article 50(1)(a) of the ARSIWA also excludes the threat or use of force as a 

permissible countermeasure.128 Accordingly, if Article 2(4) is regarded as reflecting a peremptory 

norm, no circumstance may preclude the wrongfulness of its breach, nor is it lawful to threaten 

the use of force as a countermeasure. Cases in which breaches of Article 2(4) are invoked as 

circumstances precluding wrongfulness or as countermeasures should therefore be critically 

assessed. 

 

Conclusively, if the act is attributable to a state and constitutes an unlawful threat of force, in 

breach of the international obligation under Article 2(4) of the UN Charter, it may give rise to 

state responsibility.129 The responsible state subsequently becomes obligated to cease the 

129 Ibid, Article 1; Article 2 
128 ARSIWA (n11) Article 50 
127 Ruys (n40) 161 
126 Ibid, Article 26 
125 Ibid, Article 20-25 
124 Ibid, Chapter V 
123 ARSIWA (n11) Article 12; Article 1; Article 2. 
122 UN Charter (n2) Article 2(4) 
121 ARSIWA (n11) Article 4 
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unlawful threat of force and assure non-repetition, as well as make full reparation for any injury 

resulting from the wrongful act.130 

 

4.1 The Requirements for Reparations 

Building on the preceding chapters on unlawful threats of force and state responsibility, this 

section examines the subsequent obligation to make reparation for injuries caused by unlawful 

threats of force in the absence of physical force. As established in the previous section, if a state 

is held responsible for such acts, nothing in the ARSIWA precludes the injured state from 

seeking reparations, however, certain requirements must be satisfied before such reparations can 

be deemed justified, namely the existence of an injury and a causal link connecting the injury 

with the wrongful act.131 

 

4.1.1 The Requirement of Injury 

The first requirement for reparation is the existence of injury. Since the main purpose with 

reparations is to re-establish the status quo ante, there must be something to restore.132 As 

mentioned in section 3.2, a state is obliged “to make full reparation for the injury caused by the 

internationally wrongful act”.133 Paragraph 2 of Article 31 of ARSIWA elaborates briefly on what 

‘injury’ entails, that is, “any damage, whether material or moral”.134 Besides Article 31(2), 

ARSIWA does not provide any further guidance as to what constitutes injury in practice, despite 

its essential element in determining whether an obligation of reparation exists. To clarify what 

‘injury’ entails for the purposes of reparation, an issue crucial to determining the existence of a 

right to reparation, it is necessary to look beyond ARSIWA. 

 

First, the meaning behind material damage, as referenced to in Article 31(2), has been described 

in the commentary to ARSIWA as harm to the physical or tangible aspects of a state, such as 

property or other interests, that are financially assessable.135 Moral damage has, however, been 

clarified elsewhere as encompassing both harm to individuals, including psychological suffering 

resulting from the loss of loved ones or intrusion into one’s home or private life, and harm to a 

state that is not financially assessable.136 In addition to ‘injury’ being defined as encompassing 

136 Ibid 
135 Commentary to ARSIWA (n10) Article 31, [5] 
134 Ibid, Article 31(2) 
133 ARSIWA (n11) Article 31(1) 
132 Factory at Chorzów (n90) 47 

131 Vladyslav Lanovoy, ‘Causation in the Law of State Responsibility’ (2022) 92 British Yearbook of International Law 1, 
36 

130 ARSIWA (n11) Article 30; Article 31 
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both material and moral damage, during the ILC’s 2662nd meeting in 2000 reference was made 

to earlier drafting discussions in which the Drafting Committee had treated ‘injury’ and ‘damage’ 

as distinct concepts.137 This interpretation is also reflected in the earlier draft of ARSIWA, where 

the wording “injury consists of any damage” was used, in contrast to the final version of Article 

31(2), which states that “injury includes any damage.”138 While no explanation has been offered by 

the members of the Drafting Committee as to the difference between the two concepts, the 

change from “consists” to “includes” suggests that the Committee ultimately interpreted damage 

as one form of injury.139 The ILC commentary to Article 31 further emphasises the broad notion 

of the concept of ‘injury’, noting that the requirements for establishing an injury depend on the 

relevant primary obligation.140 This broader understanding of ‘injury’ was also reflected in the 

Rainbow Warrior case where the parties ultimately agreed that a state subjected to an 

internationally wrongful act may be entitled to reparation even in the absence of material 

damage.141 

 

While unlawful threats of force consist only of words or threatening acts, they may nevertheless, 

arguably, cause injuries to a state even absent physical force. For example, in 1995 and 1996, 

China conducted a series of live-fire naval and air exercises in the Taiwan Strait, including 

large-scale military manoeuvres simulating amphibious landings and aerial bombardment. In 

addition to the military exercises, China also launched multiple missile tests in waters near 

Taiwan, including areas close to its busiest ports.142 These actions, indicative of unlawful threats 

of force, resulted in, as noted by Roscini, significant economic and social consequences including 

currency decline, decrease in foreign tourism, rising fish prices, and widespread public panic, as 

the population began stockpiling food and withdrawing savings.143 While Taiwan never brought a 

claim against China in relation to the events of 1995 and 1996, and no international court has 

adjudicated on either the lawfulness of China’s conduct or Taiwan’s alleged injuries, the 

consequences noted by Roscini nonetheless introduces potential injuries that unlawful threats of 

force may produce. Thus, unlawful threats of force absent physical force cannot exclude the 

emergence of injuries, as the damages allegedly suffered by Taiwan illustrate.144 Consequently, 

144 Ibid 
143 Roscini (n6) 236 

142 Andrew Scobell, ‘Show of Force: Chinese Soldiers, Statesmen, and the 1995–1996 Taiwan Strait Crisis’ (2000) 
115(2) Political Science Quarterly 227, 232 

141 Rainbow Warrior (n80) 267 [109] 
140 Commentary to ARSIWA (n10) Article 31, [8] 
139 ILC Ybk 2000, I/1 (n137) 388 [16] 
138 ILC Ybk 2000, II/2 (n91) 68 (emphasis added) 

137 International Law Commission, Yearbook of the International Law Commission 2000, vol I, Summary Records of the 
Meetings of the Fifty-Second Session (UN Doc A/CN.4/SER.A/2000) 1, 388 [16] 
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injuries arising from unlawful threats of force may fall within the scope of reparation, as injuries 

under the law of state responsibility are not limited to material damage caused by physical force 

but encompass a broader range of both material and moral injury, as illustrated above. 

 

While some injuries arising from unlawful threats of force may seem apparent, evidence must 

prove the existence of an injury before reparations can be awarded. The burden of proof is 

generally understood to lie on the state advancing the claim.145 However, in the Ahmadou Sadio 

Diallo (Republic Of Guinea v. Democratic Republic of the Congo) case, the ICJ underscored that this 

understanding is not absolute, and that the burden of proof should be applied flexibly in such 

situations where, for example, the respondent is in a better position to produce and establish 

relevant evidence.146 Thereby, the burden of proof can be on the claimant, defendant, or both, all 

dependent on the circumstances of the situation.147 As for how convincingly the alleged injury 

must be shown, the ICJ has similarly applied a flexible approach, basing the standard of proof on 

the situation and its gravity.148 For example, in the Armed Activities on the Territory of the Congo 

(Democratic Republic of the Congo v. Uganda) case, the Court held that the Democratic Republic of 

the Congo was not required to provide evidence for every single individual injury sustained by 

each victim. Instead, the Court held that, in cases of mass harm, a general assessment of the 

damage is permitted without detailed proof of each specific injury.149 Therefore, while the 

standard of proof may vary, as may the allocation of the burden of proof, a limitation lies in the 

requirement that an injury must be proven to the satisfaction of the court or arbitrator. Thus, 

while the concept of injury is broad, encompassing a wide range of forms and types of injuries, it 

is ultimately constrained by what can be established through evidence, excluding mere 

speculative concerns.150 Conclusively, although injuries occurring without physical force may be 

harder to prove and assure reparations for, they are nonetheless included within the scope of 

injury under the obligation to provide reparations in the context of state responsibility. However, 

in addition to proving the existence of an injury, it must also be established that the injury was 

caused by, in this case, the unlawful threat of force, before an obligation of reparation can arise. 

 

150 Commentary to ARSIWA (n10) Article 31, [5] 
149 Ibid, 53-54 [114] 

148 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda) (Reparations) [2022] ICJ Rep 13, 
18 

147 Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo) (Merits) [2010] ICJ Rep 639, 661 [56] 
146 Diallo (Compensation) (n145) 332 [15] 

145 Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo) (Compensation) [2012] ICJ Rep 324, 332 
[15]; Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v Nicaragua) (Compensation) [2018] ICJ Rep 
15, 21 [33] 
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4.1.2 The Requirement of Causation 

In addition to the brief description of ‘injury’, Article 31(2) likewise briefly introduces the 

requirement of causation. The article refers to causation as the need to determine the causal link 

between the internationally wrongful act and the injury for which reparation is sought.151 In 

addition to Article 31(2), causation in relation to reparations is also referred to in Articles 34 and 

36(1) of ARSIWA.152 The requirement to establish a causal link aims to limit the right to 

reparation to what is reasonable. This implies that even if a wrongful act may have caused an 

injury, the responsible state will only be obliged to make reparation if what caused the injury is 

proven to be connected to the wrongful conduct, excluding situations of remote or speculative 

injuries.153 During the drafting of ARSIWA, the Drafting Committee debated whether ‘causation’ 

should be expressly defined in the Articles. The ILC ultimately chose to exclude a definition of 

causation in order to ensure the obligation of reparation to apply broadly across all 

internationally wrongful acts.154 The Commission also referred to its decision not to include a 

definition on the basis that “the need for a causal link was usually stated in the primary rules”,155 

which is not the case for most primary rules, including the prohibition of the threat of force 

under Article 2(4).156 Thereby, ARSIWA merely introduces the requirement of causation, leaving 

its definition and scope to be determined by states, courts and tribunals on a case-by-case 

manner and based on the obligation breached.157 While the absence of a definition allows for a 

broader application of causation, it also leaves room for different and potentially conflicting 

interpretations.158 Beyond defining causation, the question arises as to where the line should be 

drawn between damage that demonstrates a sufficient causal link to the wrongful act and damage 

that is too remote to give rise to an obligation of reparation.159 

 

The general absence of state practice on causation directs the attention instead to international 

courts, tribunals, and commissions, which have applied and developed the concept more 

extensively.160 While many international cases on reparations exist, some of which have been 

mentioned above, the author identifies only one in which reparations has been sought for 

160 Lanovoy (n131) 9 
159 Pearsall (n153) 194 

158 Ilias Plakokefalos, ‘Causation in the Law of State Responsibility and the Problem of Overdetermination: In Search 
of Clarity’ (2015) 26(2) European Journal of International Law 471, 486 

157 Dinah Shelton, ‘Righting Wrongs: Reparations in the Articles on State Responsibility’ (2002) 96 American Journal of 
International Law 833, 846 

156 Lanovoy (n131) 39 
155 Ibid 
154 ILC Ybk 2000, I/1 (n137) 388, [17] 
153 Patrick W Pearsall, ‘Causation and the Draft Articles on State Responsibility’ (2022) ICSID Review 192, 194 
152 ARSIWA (n11) Article 34; Article 36(1) 
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injuries arising from an unlawful threat of force. In the case Guyana v. Suriname, the Permanent 

Court of Arbitration (PCA) decided Suriname was responsible for breaches of Article 2(4) of the 

UN Charter by unlawfully threatening with force against a Guayanese oil rig and drill.161 Guyana 

sought compensation for financially assessable injuries, such as, loss of foreign investments and 

related benefits, licensing fees, and foregone advantages from the development of its offshore 

resources, among other things.162 Guyana also sought satisfaction for harm to their honor, 

dignity, and prestige caused by Suriname’s unlawful threat of force.163 Without elaborating on 

how the decision was reached, or on the burden or standard of proof required, the PCA rejected 

Guyana’s claim for both satisfaction and compensation, stating that evidence of injuries for the 

compensation claims had not been demonstrated “to the satisfaction of ” the Tribunal.164 The 

overall lack of reasoning behind the Tribunal’s decision does not appear to be unique when it 

comes to international cases concerning reparation, and more precisely examinations of 

causation, as noted by Lanovoy.165 The Guyana v. Suriname case is a concrete example that claims 

concerning unlawful threats of force and reparation may be brought before an international 

judicial body, however, the absence of clear reasoning in the Tribunal’s decision still leaves the 

question of the availability of reparation for unlawful threats of force unresolved. 

 

In the absence of any definition or particular qualifying phrase of causation, the method by 

which such an assessment should be conducted remains open, as noted above.166 One 

increasingly common approach to the assessment of causation is through the ‘two-step test’, that 

is, to first assess factual causation, followed by an analysis of legal causation.167 

 

4.1.2.1 Factual Causation 

Factual causation determines the objective reality, that is, whether the wrongful act caused the 

injury, and is an essential first step in determining whether, for the purpose of this thesis, the 

unlawful threat of force actually contributed to the harm reparations are sought for.168 One test 

commonly used to assess factual causation is the ‘but-for’ test, asking whether the injury would 

168 Lanovoy (n131) 37 

167 David Hamer, ‘“Factual Causation” and “Scope of Liability”: What’s the Difference?’ (2014) 77(2) Modern Law 
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have occurred but for the defendant’s wrongful conduct.169 Depending on whether the answer is 

yes or no, the conclusion can either be drawn that the injury was caused by the defendant or 

not.170 In relation to unlawful threats of force, the ‘but-for’ test would ask, for example, if the 

withdrawal of capitals from foreign investors would have occurred if the threat had not been 

made. The test requires not only that the injury be established as caused by the breach of the 

obligation, but also that it would not have occurred but for the wrongful act.171 Another test used 

when examining factual causation is the Necessary Element of a Sufficient Set (NESS), which 

better suits situations of overdetermination, that is, where multiple sets of conditions together 

contributes to the harm.172 The ‘NESS’ test regards the wrongful conduct as “one” rather than 

“the” decisive cause of consequence, implying that while the injury would still occur without the 

wrongful conduct in question, the unlawful act still contributes to the harm and thus remains 

relevant.173 For instance, the unlawful threat of force could be one reason for foreign investors to 

withdraw capitals, alongside heightened political tension, which together creates the injury the 

claimant seeks reparations for. First after finding that a factual causation exists, either through, 

for example, the ‘but-for’ or ‘NESS’ test, can the assessment of legal causation start. 

 

4.1.2.2 Legal Causation 

Legal causation, on the other hand, seeks to determine the extent of responsibility, in other 

words, how far along the chain of causation the injury can be attributed to the wrongful act.174 

The most commonly used standards to determine whether the injury is sufficiently connected to 

the wrongful act to justify reparation are those of ‘directness’, ‘proximity’, and ‘reasonable 

foreseeability’.175 The ‘directness’ standard has been adopted by the ICJ with frecency in more 

recent jurisprudence on reparations under the expression ‘sufficiently direct and certain causal 

nexus’, as reflected in cases such as Bosnian Genocide (Judgment),176 Diallo (Compensation),177 Certain 

Activities (Compensation),178 and Armed Activities (Reparation),179 as well as in the Climate Change 

Advisory Opinion.180 The meaning of directness has been described by the Special Rapporteur on 

state responsibility Mr. Gaetano Arangio-Ruiz as “the presence of a clear and unbroken causal 

180Obligations of States in Respect of Climate Change (Advisory Opinion) [2025], [436] 
179 Armed Activities (Reparations) (n148) 48 [93] 
178 Certain Activities (Compensation) (n145) 26 [32] 
177 Diallo (Compensation) (n145) 332 [14] 
176 ICJ Bosnian Genocide case (n72) 233‑234 [462] 
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172 Ibid, 169 
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link between the unlawful act and the injury for which damages are being claimed”.181 According 

to Lanovoy, the ICJ’s repeated application of this standard across cases involving different 

obligations may indicate that the Court regards the standard as generally applicable in 

international law.182 In addition to the ICJ, the UN Security Council applied ‘directness’ as the 

standard to be used when determining Iraq’s liability for damages following the invasion and 

occupation of Kuwait in 1990.183 This stricter assessment of causation requires that the injury be 

directly caused by the wrongful act and that there be a clear, unbroken chain of causation 

between them, arguably overlooking injuries that might have been caused by the wrongful act but 

with less directness and occurring further down the chain of causation. 

 

A less stringent standard of legal causation is that of ‘proximity’ which focuses on, as the name 

suggests, whether or not the injury is proximate enough to the wrongful act.184 In the Opinions in 

the American-Venezuelan Commission (Dix case), Commissioner Bainbridge emphasised that 

“Governments like individuals are responsible only for the proximate and natural consequences 

of their acts. International as well as municipal law denies compensation for remote 

consequences”.185 While proximity includes a broader scope of injuries than directness, the 

wrongful act still needs to have a sufficiently close connection, in space, time and chain of events, 

with the injury.186 This standard becomes relevant especially in reparation cases where the injury 

is the cause but does not arise directly, but rather extends over time and is influenced by multiple 

contributing factors.187 

 

Lastly, the standard of ‘reasonable foreseeability’ entails that the injury could or should have been 

foreseeable by a reasonable person as a likely consequence of the act ex ante.188 If “directness” is 

considered the stricter standard and “proximity” a less strict one, foreseeability goes even 

further, allowing an assessment of harm that is linked to the wrongful act by a chain of events, 

while the chain does not need to be as physically or temporally close, as long as the 

consequences should or could have been predicted prior to its execution.189 Connections 

between “reasonable foreseeability” and “proximity” have been drawn, with the former being 

189 Lanovoy (n131) 65 
188 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals  (Grotius 1987) 249 
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described both as a component of the latter and,190 more broadly, as intertwined with it.191 

Special Rapporteur Mr. Gaetano Arangio-Ruiz elaborated on the understanding of the two 

standards as co-existing, referring to proximity as ‘normality’ and foreseeability as ‘predictability’, 

stating that an injury is “linked to an unlawful act whenever the normal and natural course of 

events would indicate that the injury is a logical consequence of the act or whenever the author 

of the unlawful act could have foreseen the damage his act would cause.”192 The Eritrea-Ethiopia 

Claims Commission adopted both standards to assess causality, holding that, in order to 

determine whether the connection satisfied the requirement of “proximity,” it would assess 

foreseeability by examining whether the damage “reasonably should have been foreseeable” to 

the responsible party.193 

 

4.1.3 Concluding Observations on Injury and Causation 

As regards the requirement of injury, the approach adopted by courts and tribunals to the burden 

and standard of proof demonstrates a flexible framework in establishing injury for the purposes 

of reparation, allowing both direct and less immediate forms of harm to be considered.194 Due to 

the absence of specific rules governing the determination of injury, it is ultimately for courts and 

tribunals to assess the burden and standard of proof, and to determine whether sufficient 

evidence has been established for the purposes of reparation.195 Causation, also recognised as a 

necessary element to establish reparation in ARSIWA, similarly lacks a definition,196 rendering the 

assessment of the concept both flexible and uncertain.197 Accordingly, under international law, 

reparation may in principle be justified for injuries caused by unlawful threats of force even in 

the absence of physical damage, provided that the requirements of causation and proof of injury 

are satisfied. In practice, however, the availability and scope of such reparations remain uncertain 

and underdeveloped in jurisprudence, largely due to the lack of explanation regarding how 

causation is assessed. 

 

When the question of reparation arises, a breach of the prohibition on the threat of force has 

already been established and attributed to a state. Thus, the central issue in determining the 

obligation to make reparation lies not in the unlawfulness of the threat of force, but whether the 

197 Lanovoy (n131) 44 
196 ARSIWA (n11) Article 31; 34; 36 
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alleged injury exists and can be sufficiently linked as caused by the threat. In the absence of 

physical force, injuries arising from unlawful threats of force are more likely to be indirect, 

temporally delayed, and influenced by multiple contributing factors, as illustrated in section 4.2. 

The nature of these injuries makes it difficult to satisfy the stricter assessments of responsibility, 

such as the legal causation standard of ‘directness’ as applied by the ICJ,198 as well as the ‘but-for’ 

factual causation test.199 While such standards and tests may simplify the decision to grant or not 

grant reparations by narrowing the scope of reparable harm, they also risk excluding genuine but 

indirect, temporarily delayed, and multi-causal injuries arising from unlawful threats of force. 

Subsequently, a stricter assessment could also potentially undermine the underlying purpose of 

the obligation to make reparation, which aims to “wipe out all the consequences of the illegal act 

and re-establish the situation which would, in all probability, have existed if that act had not been 

committed”.200 Taking into account the nature of the consequences that a breach of Article 2(4)’s 

prohibition on threats of force may entail, such injuries would arguably be better addressed 

through a more flexible assessment of causation. While still excluding overly remote claims, 

standards such as ‘proximity’,201 and/or ‘reasonable foreseeability’,202 as well as the ‘NESS’ test 

would allow for the inclusion of a broader range of injuries, including harm caused by unlawful 

threats of force.203 It is however important to emphasise that in the absence of a definition of 

causation, the referenced standards and tests, discussed in greater detail in section 4.2, represent 

only a selection of those potentially available. What can nevertheless be underlined is the 

importance of adopting a context-sensitive approach, ensuring that the determination of 

causation and subsequently the scope of responsibility reflects a careful balance between an 

overly strict approach, which may exclude cases where reparation ought to be granted, and an 

overly permissive approach, risking making reparations excessively broad and potentially punitive 

in character.204 

 

Moreover, the lack of detailed reasoning by courts and tribunals in their assessment of causation 

does not facilitate a clearer answer to whether reparation under international law can be justified 

for injuries arising from unlawful threats of force.205 The lack of judicial explanation regarding 

how causation is applied, assessed and determined in each case may undermine legal certainty. If 
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courts do not clearly articulate their reasoning, outcomes become harder to predict, consistency 

in the application of the law may be reduced, and this, in turn, can create a perception of legal 

uncertainty. While the ILC deliberately refrained from defining causation in order to preserve the 

broad application of reparations across different breaches of international obligations, choosing 

to do so may have had an opposite effect in the context of, amongst others, injuries caused by 

unlawful threats of force.206 To simply state that the reason reparation for unlawful threats of 

force has not been granted is due to the lack of a definition of causation, which may allow courts 

and tribunals to adopt an overly strict assessment, reluctance of states to bring such cases before 

courts, both of these reasons, or neither, can only be a matter of speculation. It may well be the 

case that the judicial bodies have correctly and fairly assessed causation in reparation cases this 

far, concluding that the injury in question was not caused by the wrongful act. The main issue, 

however, remains the absence of reasoned explanations in judicial decisions regarding how 

causation is assessed, which leaves observers without clarity as to how conclusions are reached, 

which standards and tests are applied, and in what circumstances. Consequently, the requirement 

of causation, as it currently stands, leaves the question of reparation for injuries arising from 

unlawful threats of force uncertain. This, in turn, raises broader questions as to whether a 

defined concept of causation would enhance legal certainty by improving the predictability of 

causal assessments and the consistency of reparation decisions. Furthermore, it may also be 

questioned whether increased transparency in judicial reasoning could enhance the 

understanding of the concept and, in turn, contribute to a more consistent application of the 

assessment. 

 

4.2 Applicable Forms of Reparation for Unlawful Threats of Force 

In the event that injury has been proven, in accordance with the burden and standard of proof 

required, and established as caused by the unlawful threat of force, the question of the extent and 

conditions under which reparations may be granted arises. Firstly, as emphasised by the ICJ, the 

amount and nature of reparations cannot be decided on in theory but must be assessed 

case-by-case.207 Therefore, in the context of unlawful threats of force, while some forms may be 

more suitable than others, none can be excluded as irrelevant. Article 34 of ARSIWA 

underscores that restitution, compensation and satisfaction should be applicable in that order, or 

combined with the purpose to re-establish the status quo ante.208 More specifically, as discussed in 

greater detail in section 3.2.1, restitution aims to re-establish, through reversible measures, the 
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situation that existed before the wrongful act.209 If restitution is not enough, compensation 

comes into consideration requiring the responsible state to make good financially assessable 

damage, including loss of profits where restitution is not possible.210 Lastly, satisfaction addresses 

moral damages, not covered by restitution or compensation.211 Ultimately, material damage is 

more likely to give rise to restitution and/or compensation, whereas moral damage is typically 

addressed through satisfaction.212 Based on this, in cases of unlawful threats of force, the most 

apparent forms of reparation appear to be compensation and satisfaction, as will be further 

explained in the following sections. 

 

4.2.1 Restitution for Unlawful Threats of Force 

While, as previously noted, all situations should be assessed on a case-by-case basis, restitution 

for injuries caused by unlawful threats of force is generally more difficult to apply. Since 

restitution aims to re-establish the situation to its prior state by reversing the injury and thereby 

bringing it to an end, such a form of reparation appears inapplicable to the injuries examined in 

this thesis arising from unlawful threats of force.213 Without direct material injury, restitution for 

unlawful threats of force instead appears equivalent to a form of cessation, where, for example, 

the withdrawal of military forces from borders or the retraction of unlawful threatening 

statements serves to terminate the wrongful act rather than to make good the potential injury 

caused.214 However, if threats of force do result in damage capable of being remedied through 

reversible measures, restitution would be the first applicable form of reparation to be considered. 

In cases where restitution is unable to restore the situation to its status quo ante, compensation is 

instead considered. 

 

4.2.2 Compensation for Unlawful Threats of Force 

Compensation is restricted to damages that are financially assessable, entailing that a victim state 

can seek compensation for a large variety of injuries, including indirect, temporally delayed, as 

well as those influenced by multiple contributing factors.215 The Guyana v. Suriname case, as 

discussed in section 4.2, demonstrates a demand for compensation in relation to injury allegedly 

caused by unlawful threats of force, in which Guyana claimed to have lost foreign investments, 
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licensing fees, and the development of offshore resources.216 While the Tribunal did not consider 

that Guyana had presented sufficient evidence of the alleged injury and therefore did not award 

compensation, the case illustrates that judicial bodies are open to assessing such damages for 

such purposes.217 

 

Moreover, as demonstrated in the preceding section 4.1 on the requirements of injury and 

causation, when assessing the obligation of reparation, the standard of proof required to 

establish injury need not be as high as that required to establish causation. Similarly, in relation to 

compensation, the ICJ held in Armed Activities on the Territory of the Congo case that, in exceptional 

circumstances where evidence might not be adequate in relation to the material damage sought 

reparations for, compensation may still be granted in a global sum.218 The Court found that such 

an approach is relevant only where there is no doubt that the internationally wrongful act caused 

an injury, but where the precise calculation of the scale and effects is not possible to conclude 

on.219 In summary, while compensation for unlawful threats of force is limited to financially 

assessable damage and subject to requirements of proof, international jurisprudence indicates a 

degree of flexibility in its application. Provided that a causal link is established, courts may be 

willing to assess a broad range of injuries and, in exceptional circumstances, award compensation 

even where precise calculations are not possible. 

 

4.2.2.1 Cases of Causal Overdetermination 

Cases may arise in which the cause of injury can be attributed to multiple wrongdoers, the 

injured state itself, external natural influences, and/or other sources, situations referred to as 

causal overdetermination.220 Causal overdetermination raises the question of the extent of 

compensation, and of reparation more generally, that the threatening state is obliged to provide 

where the unlawful threat of force is one, but not the sole, cause of the injury. In the 

commentary to ARSIWA, the ILC noted that in situations of injuries with multiple causes 

international law only allows reduced compensation if and when the injured state is one of the 

contributors to the harm, otherwise the responsible state is obligated to make full reparation.221 

This approach is taken in accordance with Article 39 of ARSIWA, where the obligation of 

reparation must take into account “contribution to the injury by wilful or negligent action or 
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omission of the injured state”.222 However, that understanding of causal overdetermination 

contradicts the preceding interpretation taken by Special Rapporteur Mr. Gaetano Arangio-Ruiz, 

where he stated that in situations of multiple causes the responsible state is under the obligation 

to make reparation only for the injury in which the causal link can connect their act to.223 Mr. 

Gaetano Arangio-Ruiz continued by emphasising that, if the wrongdoing state is only responsible 

for parts of the damage compensation is sought for, it should only be obligated to compensate 

accordingly.224 In addition to above, however, the ILC also noted in the commentary that if a 

specific part of the harm can be attributed to any other of the multiple causes, then the 

compensation owed by the responsible state may be reduced by excluding that specific harm.225 

Like the concept of causation, international law lacks clear guidance on how to address injuries 

involving causal overdetermination, as reflected in the differing approaches to assessing such 

situations. The ICJ underscored that the mere fact that damage has been caused by multiple 

factors does not absolve the parties concerned from the obligation of reparation,226 nor can 

causation simply be presumed.227 Thus, in determining reparations in situations of causal 

overdetermination, an additional layer is arguably added to the assessment of causation. First, as 

discussed in section 4.2, consideration must be given to whether reparation is applicable at all by 

determining the existence of a causal link between the wrongful act and the injury. Second, in 

assessing the amount of reparation, the extent to which the damage is attributable, in this case, to 

the unlawful threat of force as opposed to other acts must also be determined. Courts may 

resolve the issue of multiple factors by identifying the “adequate cause”, that is, the most 

significant and proximate cause of the injury.228 The state responsible for the wrongful act 

constituting the “adequate cause” of injury must thereby also be the one making full reparation 

for the injury, disregarding other contributing factors.229 Another approach is for courts to treat 

each factor equally as important and necessary in contributing to the injury, such that each 

responsible entity is required to provide reparation in order, collectively, to restore the status quo 

ante.230 In practice, as with the assessment of causation more generally, the assessment of 

causation in situations of overdetermination has been rare, unclear, and unexplained, meaning 
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that there is also no established or clear method for carrying out the assessment.231 One of the 

rare cases involving causal overdetermination is the Corfu Channel (United Kingdom v Albania) case, 

where individuals lost their lives and British warships were damaged following explosions of 

mines in Albanian territorial waters.232 The Court held Albania responsible for the wrongful act 

of failing to warn the UK of the presence of mines and was consequently obliged to make full 

reparation.233 This decision excludes the actor who laid the mines from any responsibility and, 

consequently, from any obligation of reparation, arguably adopting an “adequate cause” 

approach in holding that Albania’s failure to warn constituted the wrongful act for which full 

reparation was due, treating it as the most significant and proximate cause of the injury and 

disregarding any responsibility of the party that laid the mines.234 But, similarly as with other 

court cases, the ICJ did not elaborate on its choice of methods used or how it came to such a 

decision. 

 
Ultimately, while the injury must be financially assessable, case law shows that where there is no 

doubt that the wrongful act caused the injury, the extent of the damage, and thus the amount of 

compensation, need not be determined with absolute precision.235 Thus, for a victim state to 

obtain compensation for injuries caused by unlawful threats of force, the key issue lies in 

determining causation. The extent of compensation can, however, also be restricted in cases 

where the unlawful threat of force is one amongst multiple causes of injury. Determining the 

extent and amount of compensation in such cases remains a matter for judges, arbitrators, or 

other decision-makers, and will arguably vary depending on which, if any, of the approaches 

outlined above are adopted.236 Lastly, apart from examining the extent to which compensation 

may be granted on behalf of the injured state, it is also important that such measures correspond 

only to the injury suffered and do not exceed it, reflecting the principle that reparation is not 

intended to punish the responsible state but to restore the situation that existed prior to the 

wrongful act.237 
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4.2.3 Satisfaction for Unlawful Threats of Force 

The last mentioned form of reparations in Article 34 of ARSIWA is satisfaction, and further 

specified in Article 37.238 As previously noted, satisfaction aims to address moral injury, and in 

the context of unlawful threats of force, such injury may, for example, consist of harm to a state’s 

honour, dignity, and prestige, as was the case for Guyana in relation to Suriname’s unlawful 

threats of force.239 While the tribunal in Guyana v. Suriname did not address either the alleged 

moral injury or the request for satisfaction, had satisfaction been granted, it could have taken the 

form of “an acknowledgment of the breach, an expression of regret, a formal apology, or 

another appropriate modality”, options exemplified in Article 37(2) of ARSIWA.240 For instance, 

with reference to the first-mentioned form, in the Corfu Channel case,241 the Armed Activities 

case,242 and the Rainbow Warrior case, among others, judges and arbitrators have stated that an 

acknowledgment or declaration of breach may, in itself, constitute satisfaction.243 

 

Accordingly, where moral or non-material damage arises as a result of an unlawful threat of force 

and cannot be fully, if at all, remedied through restitution or compensation, satisfaction may be 

available.244 The forms that satisfaction may take are not exhaustively defined, as demonstrated, 

but the options are limited to measures that are neither humiliating nor punitive.245 Whether 

satisfaction assumes the form of an apology, an expression of regret, or a declaration of breach 

by a court or tribunal ultimately depends on the circumstances of each case. 

 

 

5 Conclusion 
The aim of this thesis was to examine whether reparations under international law can be 

justified for injuries caused by unlawful threats of force, and if so, to what extent and under what 

conditions. Focusing on Article 2(4) of the UN Charter and the framework of state responsibility 

under ARSIWA, the analysis demonstrates that such reparations may arise under existing 

international law, provided that the essential requirements are fulfilled. Once an unlawful threat 

of force constitutes a breach of an international obligation attributable to a state, that responsible 

state becomes subject to legal consequences, including the obligation to make full reparation for 
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any injury caused by that breach. However, the obligation to make reparation depends on the 

establishment of both injury and causation to the satisfaction of the judicial body deciding the 

case, potentially limiting the availability and scope of reparation in cases involving unlawful 

threats of force. 

 

The research found the concept of injury to be broad, encompassing both material and moral 

damage, and may in principle include injury arising from unlawful threats of force, as 

demonstrated in section 4.1.1. In cases brought before courts and tribunals, a flexible approach 

has been applied to the assessment of both the burden and standard of proof, implying that 

while injury must be proven to the satisfaction of the court or tribunal, it need not be established 

with absolute certainty.246 Nonetheless, the often indirect and intangible nature of harm resulting 

from unlawful threats of force may create practical evidentiary difficulties, with the research 

identifying the concept of causation as the primary potential limiting factor. While ARSIWA 

requires a causal link to be established between the wrongful act and the injury, it does not define 

the concept of causation, leaving its content to be interpreted by judges and arbitrators based on 

the specific obligation breached.247 Analysis of case law, as presented in section 4.1.2, revealed 

that courts and tribunals have employed different standards of causation in practice, including 

the standards of ‘directness’, ‘proximity’, and/or ‘reasonable foreseeability’, without clearly 

explaining their choice of assessment or the evidentiary basis for their concluding decisions. 

Thus, given the limited case law and the ambiguity in how courts and tribunals define and apply 

causation, it remains uncertain whether injuries arising from unlawful threats of force will, in 

practice, satisfy the requirement of causation. Ultimately, whether reparations are granted for 

injuries arising from unlawful threats of force depends on the judicial body’s assessment of 

causation and the standards and tests applied. 

 

Based on the findings discussed in section 4.1.2, a context-sensitive approach to the assessment 

of causation is essential. This entails, for instance, that in relation to injuries arising from 

unlawful threats of force, a combined framework based on the ‘NESS’ test together with 

‘proximity’ and/or ‘reasonable foreseeability’ appears more suitable than the stricter ‘but-for’ test 

or the ‘directness’ standard. Courts and tribunals may have adopted a context-based approach 

and applied the most appropriate standards and tests for the circumstances, but this remains 

unclear due to the lack of reasoning provided for their decisions. The lack of clarity surrounding 

the concept of causation and its application has arguably contributed to legal uncertainty, 
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undermining both predictability and consistency in reparation outcomes, particularly in cases 

involving indirect or less clearly attributable injuries, such as those arising from unlawful threats 

of force. 

 

As regards cases where injury and causation have been established, the scope of reparation 

remains limited to the form capable of addressing the harm suffered,248 Moreover, as 

demonstrated in section 4.2.2.1, additional limitations may arise in scenarios involving causal 

overdetermination, where the extent of reparation owed by a state may vary depending on the 

injury attributable to it. Accordingly, an assessment of causation may again be necessary in order 

to determine how responsibility for harm should be allocated among multiple contributing 

causes. 

 

In summary, while international law does not exclude reparation for injuries arising from 

unlawful threats of force, such claims remain conditional and practically constrained by the 

requirements of injury and causation, with the main obstacle lying in the assessment of the latter.  

The findings emphasise the importance of understanding the concept and applicability of 

causation in order to properly uphold the obligation of reparation for all legally cognisable 

injuries. Greater clarity in judicial reasoning and more developed guidance on causation could 

not only help clarify whether reparations can be justified for unlawful threats of force, but also, 

more generally, for any other injury sought reparations for under the law of state responsibility. 

Further and more detailed research into the concept of causation would therefore be valuable in 

relation to the question of reparation, with the potential effects of such clarification being 

particularly worthy of attention.  
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