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Abstract  

Modern multinational military operations increasingly depend on intelligence sharing 

between States. While intelligence is essential for compliance with international humanitarian 

law (IHL), particularly the obligation to take feasible precautions in attack, States are often 

required to make operational decisions based on intelligence they cannot independently 

verify. Despite the growing importance of intelligence sharing, the legal framework 

governing such arrangements remains underdeveloped. 

This thesis examines the obligations imposed by IHL on States that share and act upon 

intelligence in multinational military operations and analyses when such conduct may give 

rise to State responsibility. Drawing on treaty law, Customary International Law (CIL), 

military doctrine, and the International Law Commission’s Articles on State Responsibility 

(ARSIWA), the thesis explores the relationship between precautionary obligations under IHL 

and responsibility for aiding or assisting internationally wrongful acts. 

The analysis demonstrates that compliance with precautionary obligations is inherently 

dependent on the quality, reliability, and assessment of intelligence. While legal responsibility 

formally rests with the acting State, multinational operations frequently involve significant 

informational asymmetries and reliance on intelligence provided by partner States. As a 

result, States may bear responsibility for operational decisions despite having limited ability 

to independently assess the intelligence on which those decisions are based. 

The findings suggest that contemporary intelligence-sharing arrangements risk creating a 

structural accountability gap in which informational control and legal responsibility become 

increasingly detached. States with superior intelligence capabilities may significantly shape 

operational decision-making, while the primary legal consequences of unlawful conduct fall 

upon the State carrying out the attack. Through the Hawija and Kunduz case studies, the 

thesis illustrates how this dynamic complicates both compliance with IHL and the allocation 

of responsibility in multinational operations. 
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List of abbreviations 
 

API Additional protocol I 

ARSIWA International Law Commission’s Articles on Responsibility of 

States for Internationally Wrongful Acts 

ATFME Air Task Force Middle East 

CIL Customary International Law 

DoD The U.S. Department of Defense Law Manual  

ECCHR European Center for Constitutional and Human Rights 

ECtHR European Court of Human Rights 

ICC International Criminal Court 

ICJ International Court of Justice 

ICRC International Committee of the Red Cross  

IHL International Humanitarian Law  

IHRL International Human Rights Law  

ILC International Law Commission 

ISIS The Islamic State in Iraq and Syria 

NATO North Atlantic Treaty Organisation  

ROE Rules of Engagement  
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1.​ Introduction 

1.1 Background 

In 2015, the Netherlands participated in a coalition airstrike in Hawija, Iraq, as part of a 

multinational operation against the Islamic State in Iraq and Syria (ISIS). The operation was 

conducted on the basis of intelligence provided by a partner State, the United States, without 

the Netherlands having access to the underlying information or the ability to independently 

verify its reliability.1 However, it was not until 2025 that a formal investigation into the strike 

was initiated, revealing significant gaps in the intelligence picture and raising concerns 

regarding both the targeting process and its consequences.2 The Hawija airstrike investigation 

illustrates challenges in multinational military operations, particularly the allocation of 

responsibility, combined with limited possibilities for independent assessment and a 

significant reliance on trust between cooperating States. 

 

Modern multinational military operations are dependent on intelligence sharing between 

cooperating States. Intelligence is used to identify targets, assess threats, support operational 

planning and enable compliance with International Humanitarian Law (IHL).3 Recent 

developments in the international security environment, including ongoing armed conflicts 

and evolving patterns of inter-State cooperation, have increased the operational importance of 

multinational military cooperation and intelligence-sharing arrangements,4 since 

contemporary military operations are rarely conducted by a single State acting 

independently.5  

 

Coalition operations conducted through alliances and multinational frameworks, such as 

NATO-led operations or international counterterrorism coalitions, involve extensive 

cooperation between States with significantly different intelligence capabilities and levels of 

5 Björn Fägersten, Intelligence and Decision-Making within the Common Foreign and Security Policy (Swedish 
Institute for European Policy Studies 2019:1). 

4 Heather A Conley and others, Alliances in a Shifting Global Order: Rethinking Transatlantic Engagement with 
Global Swing States (German Marshall Fund 2023), p.3-6.  

3 Marko Milanović, ‘Intelligence Sharing in Multinational Military Operations and Complicity under 
International Law’ (2023) International and Comparative Law Quarterly. p.1271. 

2 Ibid, p.9. 
1 Summary Report Commission of Inquiry into the Deployment of Weapons in Hawija (2019) p.17-18. 

4 



 

access to information.6 In such contexts, some States may possess advanced intelligence 

collection and analysis capabilities, while others rely heavily on intelligence provided by 

their partners.7  

 

The sharing of intelligence gives rise to complex issues under international law, particularly 

regarding the attributing of responsibility both for States that act on shared intelligence and 

for States that provide it.8 Although IHL obligations apply equally to all parties to an armed 

conflict, the responsibility for complying with precautionary obligations in attack generally 

rests with the acting State, even where operational decisions are based on intelligence that 

cannot be fully verified or independently assessed.9 This reality leads to questions when 

intelligence contributes to operations that later result in civilian harm, as in the Hawija 

airstrike, or violations of international law. In such situations, questions arise not only 

regarding the responsibility of the State carrying out the operation, but also regarding the 

responsibility of the State/States that shared the intelligence on which the operation 

depended. 

 

Under CIL, as reflected in the International Law Commission’s Articles on State 

Responsibility (ARSIWA), a State incurs responsibility for internationally wrongful acts that 

are attributable to it.10 Activities such as the collection and sharing of intelligence may 

therefore engage State responsibility where they breach an applicable international 

obligation.11 Whether such conduct is unlawful depends on the relevant primary rules of 

international law, including IHL and International Human Rights Law (IHRL).12  

 

Despite the increasing importance of intelligence sharing in multinational operations, the 

legal framework governing these situations remains underdeveloped.13 One central aspect of 

this underdevelopment concerns the concept of intelligence itself. Although intelligence is 

based on information, not all information qualifies as intelligence, since intelligence 

13 Loren Voss, ‘The Overlooked Importance of Intelligence Analysis in IHL’ (2024) 106(928) International 
Review of the Red Cross p.288–289. 

12 Ibid. 
11 Milanović, p.1272. 

10 International Law Commission, Articles on Responsibility of States for Internationally Wrongful Acts (2001) 
arts 2 and 4. 

9 Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict (3rd edn, 
Cambridge University Press 2016), p.126. 

8 Milanović, p.1271. 
7 Ibid. 
6 Fägersten. 
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generally consists of information that has been processed, analysed and evaluated.14 However, 

international law does not provide a clear or uniform definition of the term, leaving its 

meaning to be shaped primarily by operational and doctrinal practice.  

 

This lack of conceptual clarity is also reflected in military doctrine, where different States 

conceptualise intelligence in different ways. While some understand intelligence primarily as 

the final product of a structured analytical process, others adopt broader approaches in which 

collection, analysis and assessment are more closely integrated.15 As a result, cooperating 

States may operate on the basis of different understandings of what constitutes sufficiently 

reliable intelligence for operational decision-making. 

 

In multinational settings, where States rely on intelligence produced by others, operational 

decision-making may depend more on institutional trust between cooperating States than 

independently verified intelligence.16 Combined with the structural limitations inherent in 

intelligence-sharing, including restrictions on access to sources and methods, this creates a 

situation in which States may be required to act on intelligence that is incomplete, filtered or 

unverifiable, as in the Hawija airstrike. This raises fundamental questions regarding how 

legal obligations under IHL are to be applied in practice, and whether the existing framework 

of State responsibility adequately captures the realities of intelligence-based decision-making 

in multinational operations. 

1.2 Purpose and research question 

The purpose of this thesis is to examine the legal framework governing intelligence sharing in 

multinational military operations. In particular, the aim is to analyse what obligations IHL 

imposes on States that share and act upon intelligence and assess how these obligations 

operate in practice. 

Further, the relationship between these primary obligations and the secondary rules on State 

responsibility will be examined, with a particular focus on when the sharing or use of 

16 Rich Whitaker, former General counsel, US Special Operations Command, email correspondence (24-30 
March 2026). 

15 Christopher Andrew, Richard Aldrich, and Wesley Wark (eds) Secret Intelligence: A Reader (Routledge 
2020). 

14 Mark Lowenthal, Intelligence: From Secrets to Policy (Sage 2017) p.8. 
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intelligence may give rise to responsibility for aiding or assisting internationally wrongful 

acts. 

The purpose will be achieved by addressing the following research questions: 

I.​ What obligations does IHL impose on States that share and act upon intelligence in 

multinational operations? 

II.​ What challenges or limitations arise in the application of this legal framework in 

practice, particularly in situations involving reliance on intelligence provided by other 

States? 

III.​ Under what circumstances may the sharing or use of intelligence give rise to State 

responsibility for aiding or assisting internationally wrongful acts? 

1.3 Delimitations 

In this thesis, the legal framework of IHL and the secondary rules on State responsibility 

reflected in ARSIWA will be examined. The focus is placed on precautionary obligations in 

attack and the potential responsibility arising from intelligence sharing in multinational 

military operations. IHRL and International Criminal Law are not examined in detail, except 

where briefly referenced for interpretative or comparative purposes.  

1.4 Disposition  

This thesis is structured in four main parts. The overall structure reflects the distinction 

between primary and secondary rules of international law. Chapter 2 examines the primary 

obligations under IHL, while Chapter 3 addresses the framework of State responsibility 

arising from breaches of those obligations. 

Chapter 2 examines the role of intelligence within the framework of IHL. It analyses how 

obligations relating to precautions in attack, good faith and due diligence depend on the 

availability and assessment of intelligence. Particular attention is given to the challenges 

arising in multinational operations. 

Chapter 3 turns to the law of State responsibility, focusing on Article 16 ARSIWA. It 

analyses the conditions under which a State may incur responsibility for aiding or assisting 

another State in the commission of an internationally wrongful act.  
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Chapter 4 provides a case study analysis of selected incidents, including the Hawija airstrike 

and the Kunduz case. The case studies illustrate the practical challenges identified in the 

previous chapters. 

Finally, Chapter 5 concludes the findings of this thesis. 

2.​ The use of intelligence under IHL  

IHL governs a set of legal obligations, including the requirement to take feasible precautions 

in attack.17 This obligation is generally understood as resting with the State carrying out the 

attack, which must assess the reliability of the information on which its targeting decisions 

are based, even though the obligation is applicable to all parties.18 Scholars have devoted 

considerable attention to the level of certainty required for military commanders to conduct 

targeting operations in compliance with IHL,19 but far less attention has been given to how 

such a level of certainty is actually achieved in practice, particularly with regard to the 

assessment and understanding of the intelligence that the decisions are based on.20 

Intelligence is often exchanged at the level of national intelligence services, where 

information is processed, assessed and sometimes only partially verified before being 

transmitted further.21 By the time such intelligence reaches military commanders, it may 

already have been filtered, summarised, or classified in ways that limit insight into its 

underlying sources and methods.22 

In multinational operations, this challenge is further compounded by restrictions on the 

sharing of sensitive or compartmented information, meaning that even within a joint 

headquarters, not all actors have access to the same intelligence picture.23 As a result, the 

acting State may rely on intelligence that has been assessed at the national level of another 

State, without having access to the full evidentiary basis on which that assessment rests.24 The 

acting State is often required to make operational decisions based on intelligence that it 

24 Ibid. 
23 Rich Whitaker (30 March 2026). 
22 Ibid. 
21 Ibid. 
20 Voss, p.288-289. 

19 Geoffrey S. Corn, “Targeting, Command Judgement, and a Proposed Quantum of Information Component: A 
Fourth Amendment Lesson in Contextual Reasonableness”, Brooklyn Law Review, Vol. 77, No. 2 p.202. 

18 Dinstein, p.126. 

17 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims 
of International Armed Conflicts (Additional Protocol I) (adopted 8 June 1977, entered into force 7 December 
1978) 1125 UNTS 3, art 57. 
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cannot fully assess, but which it accepts as reliable on the basis of trust and cooperation with 

partner States.25 It becomes a partial separation between responsibility and control, while 

responsibility remains with the acting State, effective control over the underlying information 

may not. In this sense, the legal framework does not fully reflect the realities of 

intelligence-based decision-making in multinational operations. 

Although intelligence is not explicitly regulated as such under IHL, it is indispensable to the 

practical application of its core obligations and principles. The ability to distinguish between 

civilian and military objectives, to assess proportionality and to take feasible precautions is 

inherently dependent on the availability and assessment of intelligence.26 

2.1 Precaution in attack 

Article 57 of Additional Protocol I (AP I) to the Geneva Conventions sets out the obligation 

to take precautions in attack and is traditionally understood as a core component of the law of 

targeting. Although not all States are parties to AP I, many of its precautionary rules, 

including the obligation to take feasible precautions in attack, are widely regarded as 

reflecting CIL Its primary function is to operationalise the principles of distinction and 

proportionality by requiring parties to take concrete steps to minimise incidental harm to 

civilians and civilian objects.27  

While intelligence is not expressly addressed in AP I, the wording of Article 57 demonstrates 

that compliance with precautionary obligations is inherently dependent on access to 

information. Obligations such as target verification under Article 57(2)(a)(i), the assessment 

of means and methods of attack under Article 57(2)(a)(ii), and the duty to cancel or suspend 

an attack under Article 57(2)(b),28 all presuppose that commanders have access to sufficiently 

reliable and timely information. 

In order to comply with the obligation, commanders must engage actively with the 

intelligence process, ensuring that the intelligence they rely on is adequate enough to support 

lawful targeting decisions.29 Military manuals reinforce this position by requiring 

29 Voss p.290. 
28 Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol I) art 57(2)(a)(i), (ii), (b). 
27 Dinstein, p. 126. 

26 Emma J Breeze, ‘Duty to act on knowledge: precautions, intelligence and the law of armed conflict’ (2024) 
29(3) Journal of Conflict and Security Law 311. 

25 Rich Whitaker (30 March 2026). 
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commanders to obtain the best possible intelligence and, where feasible, to take steps to 

improve the quality of it.30 

 

Intelligence is obtained through the collection, analysis and dissemination of data through 

various means, such as surveillance, reconnaissance, signals intelligence and intelligence 

shared between cooperating actors.31 The requirement in Article 57(2)(a)(i) is to do 

“everything feasible” to verify that a target is a military objective, what counts as “feasible” 

depends on the situation, especially on what information was available or could reasonably 

have been obtained at the time.32 This means that the obligation cannot be assessed without 

considering the intelligence that informed the decision. 

A State's ability to fulfil its obligation to take feasible precautions in attack is closely linked 

to the time available for the assessment of intelligence.33 In deliberate targeting, operations 

are planned in advance, allowing for a more extensive process of intelligence gathering, 

verification, and legal review. Where necessary, information can be re-assessed to ensure that 

it remains accurate and up to date.34 By contrast, dynamic targeting involves time-sensitive 

situations where decisions must be made rapidly on the basis of real-time intelligence. In 

such circumstances, the opportunity to further verify or supplement available information is 

limited.35 This distinction demonstrates that operational tempo shapes how precautionary 

obligations can be applied. While the legal standard formally remains the same, the 

conditions under which compliance is assessed may differ significantly depending on the 

nature of the operation. The precautionary obligation is therefore inseparable from the quality 

and availability of intelligence.  

Finally, as noted by scholar Yoram Dinstein, “there is no way to ascertain with absolute 

certainty the military character of an objective selected for attack, but there is an obligation of 

due diligence and acting in good faith”.36 

36 Dinstein, p. 165. 
35 Ibid. 
34 Ibid. 
33 Ibid. 

32 Mehmet Çoban and Jochem de Hoop, ‘Challenges of Intelligence Sharing in Targeting Operations’ (Lieber 
Institute for Law and Warfare, 8 November 2023), 
https://lieber.westpoint.edu/challenges-intelligence-sharing-targeting-operations/ accessed 19 Mars 2026. 

31 Ken Watkin, ‘International Law and Intelligence Gathering: Mind the Gaps’ (Lieber Institute for Law and 
Warfare, 4 September 2024) https://lieber.westpoint.edu/international-law-intelligence-gathering-mind-gaps/ 
accessed 1 April 2026. 

30 Ibid. 
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This statement captures the underlying logic of the precautionary framework. Since absolute 

certainty cannot always be achieved, compliance with the obligation to take precautions 

depends on how commanders approach uncertainty in practice. In order to fully examine the 

precautionary obligation, it is therefore necessary to look at both the standard of good faith 

and the role of due diligence. The following sections will examine what acting in good faith 

entails and how risk assessments / due diligence operates within the precautionary 

framework. 

2.1.1 Good faith standard 

Commanders must have a sufficient degree of certainty that a target is a lawful military 

objective before an attack is carried out. Although the precise formulation of this standard 

varies across sources, it is generally expressed in terms of “reasonableness”  “honest” and in 

“good faith.”37 

The concept of good faith is not explicitly defined within IHL. However, it is widely 

recognised as a general principle of international law, reflected for example in Article 26 of 

the Vienna Convention on the Law of Treaties.38 In the context of IHL, good faith does not 

constitute a precise legal rule, but rather operates as a standard of conduct guiding how 

commanders assess and act upon available information. 

The notion of good faith plays a central role in assessing the legality of targeting decisions. 

The U.S Department of Defense Law Manual (DoD manual) adopts a good faith standard, 

clarifying that commanders are required to exercise professional judgment when determining 

whether a person or object constitutes a military objective.39 What is considered reasonable in 

this assessment depends on the circumstances at the time of the decision.40 

This understanding of good faith is also reflected in the UK Law of Armed Conflict Manual, 

which emphasises that the legality of a targeting decision depends on the quality of the 

information available at the time.41 Where a commander has made reasonable efforts to 

41 UK Ministry of Defence, The Joint Service Manual of the Law of Armed Conflict (JSP 383, 2004) § 2.5.3. 
40 Ibid.  
39 US Department of Defense Law of War Manual (June 2015, updated December 2016) § 5.4.3.2. 

38 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331, art 26. 

37 Laurent Gisel, The Principle of Proportionality in the Rules Governing the Conduct of Hostilities under 
International Humanitarian Law, ICRC, Geneva, August 2018, p. 3. 
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gather and review intelligence and concludes in good faith that the target is lawful, the attack 

will not automatically be unlawful if that assessment later proves to be incorrect.42  

The International Committee of the Red Cross (ICRC) commentary to API further clarifies 

the nature of this obligation. It emphasises that target verification must be carried out with 

“great care” and that, where doubt exists the commanders must seek additional information.43 

At the same time, the Commentary recognises that commanders cannot be expected to have 

direct personal knowledge of the target, as they rely on intelligence provided to them. 

Nevertheless, this reliance does not diminish their responsibility and the intelligence obtained 

must be subject to a serious assessment of its reliability.44  

 

This is also reflected in the findings of the Committee of Experts in its Final Report to the 

Prosecutor of the International Criminal Tribunal for the former Yugoslavia following 

NATOs bombing campaign.45 The Committee emphasised that the obligation to take feasible 

precautions requires commanders to rely on the information available at the time and to 

establish an effective system for gathering and assessing intelligence.46 It further recognised 

that the existence of errors in individual cases does not necessarily indicate a failure to 

comply with IHL.47 This reasoning suggests that the Committee did not adopt a strictly 

outcome-based approach, but instead assessed compliance in light of the overall 

decision-making process and the efforts undertaken to verify targets. 

Some interpretations have characterised the standard of good faith as subjective,48 however 

characterising good faith as merely subjective risks overlooking its normative function. 

Arguably, the standard is best understood as a structured limitation on discretion, requiring 

that decisions be grounded in a rational assessment of available intelligence. It allows the law 

to accommodate imperfect information, while simultaneously imposing a requirement that 

such imperfection be assessed and acted upon in good faith. 

48 Geoffrey S Corn, ‘2023 DoD Manual Revision – What’s in a Presumption?’ (Articles of War, Lieber Institute 
for Law and Warfare, 3 August 2023) https://lieber.westpoint.edu/whats-in-a-presumption/ accessed 2 April 
2026. 

47 Ibid.  
46 Ibid. 

45 ICTY, Final Report to the Prosecutor by the Committee Establish to Review the NATO Bombing Campaign 
against the Federal Republic of Yugoslavia (13 June 2000) [Final Report to the Prosecutor] 29. 

44 Ibid.  

43 Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds), Commentary on the Additional Protocols, 
ICRC, Geneva, 1987, Art. 57, para. 2195. 

42 Ibid.  
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2.1.2 Risk assessment and due diligence  

The obligation to take precautionary measures in attack extends beyond the mere verification 

of targets and requires a broader assessment of risk under the circumstances prevailing at the 

time.49 In practice, however, such assessments are rarely conducted under conditions of 

complete information. Even where intelligence is considered credible, commanders must 

weigh a range of competing considerations, including operational urgency, force protection, 

escalation risks, and the protection of intelligence sources and methods.50 Based on the 

foregoing discussion, precautionary obligations may be understood as being shaped not only 

by the information available, but also by the practical limitations surrounding its assessment. 

Thus, the risk assessment forms an integral part of the precautionary framework, shaping 

both whether and how an attack is carried out. 

This becomes particularly significant in intelligence-sharing contexts. While risk assessment 

and due diligence are closely connected in practice, they serve different functions. Risk 

assessment concerns the practical evaluation of intelligence and operational factors, whereas 

due diligence operates as a legal standard requiring States to take reasonable steps to prevent 

harm on the basis of the information available to them.51 The relationship between the two 

becomes increasingly complex where States rely on intelligence that they are unable to 

independently verify. 

A central tension within multinational operations lies in the balance between the protection of 

sensitive intelligence and the operational necessity of sharing it.52 States must navigate 

between a “need to know” approach, aimed at safeguarding sources and methods, and a “need 

to share” approach necessary for effective cooperation.53 Yet the more restricted the flow of 

information becomes, the more difficult it may be for partner States to critically assess the 

reliability and limitations of the intelligence on which operational decisions are based.54 This 

tension is reflected in military doctrine, including that of the Netherlands and the United 

Kingdom, where both principles are recognised as essential to intelligence practice.55  

55 Ibid. 
54 Ibid.  
53 Ibid.  
52 Çoban and de Hoop. 

51 Anne Peters, Heike Krieger and Leonhard Kreuzer, ‘Due Diligence: The Risky Risk Management Tool in 
International Law’ (2020) 9(2) Cambridge International Law Journal 121, p.1-7.  

50 Ibid.  

49 Emma J Breeze, ‘Duty to act on knowledge: precautions, intelligence and the law of armed conflict’ (2024) 
29(3) Journal of Conflict and Security Law 311, p. 313. 
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This tension between restricted intelligence-sharing and the need for independent assessment 

was illustrated in the concerns regarding the coalition airstrikes in Iraq in 2015, where it was 

held that the Netherlands could not independently verify the intelligence that was given to 

them and that they acted on.56 These kinds of restrictions highlight that intelligence-sharing 

arrangements are often based on trust rather than full transparency. This will be further 

looked at in the next chapter on intelligence in multinational operations and in sub chapter 

4.1. The classified nature of intelligence requires States to assess not only the reliability of 

the information itself, but also the limitations and risks inherent in the intelligence-sharing 

process. 

In conclusion, the precautionary framework under IHL can be understood as incorporating a 

form of risk-based decision-making. While the law does not require absolute certainty, it 

requires that decisions be made reasonably and in good faith, on the basis of the information 

available and with regard to the uncertainty and risks inherent in intelligence.  

2.2 Intelligence-sharing in multinational operations  

Intelligence-sharing is a central feature of multinational military operations, driven by the 

strategic value of access to information, intelligence functions as a force multiplier, 

enhancing a State’s ability to pursue its diplomatic, political, and military objectives.57 States 

with more advanced intelligence capabilities are typically able to exert greater influence in 

both national and international contexts.58 

Intelligence also plays a broader role in international security. Historically, conflicts have in 

some cases been triggered by faulty intelligence or misinterpretations of available 

information, as often illustrated by the 1990 and 2003 Gulf Wars.59 This shows that 

intelligence can function both as a tool for conflict prevention, where accurate assessments 

contribute to informed decision-making and as a source of escalation when it is incomplete, 

incorrect or used to legitimize pre-existing political choices.60 

In multinational military operations, the acting State often relies on intelligence provided by 

other States. Intelligence-sharing in these operations are fundamentally based on a degree of 

60 Ibid.  
59 Ibid. 
58 Ibid. 
57 Fägersten. 
56 Hawija Commission Report, p.17–18. 
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trust between the States involved.61 While information may be validated through multiple 

sources within the broader intelligence network, individual States do not necessarily have the 

capacity or access required to independently verify all information. This creates a situation in 

which States must rely, at least in part, on the assessments and processes of their partners.62 

This reliance is not only operational but also political. Intelligence-sharing contributes to 

alliance-building and institutional unity, as shared threat perceptions and jointly produced 

intelligence may strengthen cooperation between States.63 However, such arrangements are 

not necessarily relationships between equal actors. States possessing more advanced 

intelligence capabilities may exercise significant influence over how threats are perceived, 

interpreted and operationalised within multinational frameworks.64 

Intelligence-sharing is therefore not a neutral exchange of information. States with superior 

intelligence capabilities may indirectly shape operational decisions while formal legal 

responsibility remains attached to the acting State. The current legal framework does not fully 

address how such informational asymmetries affect the allocation of responsibility or limit 

the ability of States to make independent assessments of the intelligence underlying 

operational decisions. 

The extent to which States need to rely on trust varies between them, differences in national 

intelligence capabilities significantly affect how States can engage with shared intelligence.65 

For example, during The Netherlands' Air Task Force Middle East (ATFME), which was a 

multinational operation initiated in 2014 as part of the international coalition against ISIS in 

Iraq and Syria, France reportedly sought to verify targeting intelligence using its own national 

intelligence services.66 By doing so they retained a degree of independent control over the 

assessment of whether a target constituted a lawful military objective and whether the 

anticipated attack complied with proportionality requirements.67 By contrast, the Netherlands 

lacked comparable intelligence capabilities and therefore relied more heavily on intelligence 

provided by coalition partners.68 

68 Ibid, see also subchapter 4.1.  
67 Ibid. 
66 Ibid. 
65 Çoban and de Hoop. 
64 Ibid. 
63 Fägersten.  
62 Çoban and de Hoop. 
61 Rich Whitaker (30 March 2026). 
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Arrangements such as the Five Eyes alliance with the United States, the United Kingdom, 

Canada, Australia, and New Zealand, enable a deeper level of intelligence integration and 

mutual access. States operating outside these arrangements may receive more limited or 

filtered intelligence which may result in certain States operating on the basis of restricted 

targeting packages, without full insight into the underlying sources or methods.69  

From a practical perspective, intelligence cooperation may offer advantages as specialisations 

and more efficient information-sharing, for example through joint use of technological 

systems such as satellites, division of analytical expertise, and faster dissemination of 

time-sensitive information through shared platforms.70 At the same time, these advantages 

may deepen operational dependence between States and increase reliance on intelligence 

produced by external actors. While such intelligence is not necessarily inaccurate, it may 

nonetheless reflect underlying priorities, perspectives, or analytical biases. This creates a risk 

that intelligence is not entirely neutral, but instead framed in a way that aligns with the 

political or strategic objectives of the State producing it. 

The issues regarding transparency and reliance are illustrated by incidents within ATFME, for 

example during the Dutch airstrike in Mosul in September 2015 and the strike in Hawija in 

June 2015, both of which were reportedly based on insufficient intelligence.71 While these 

incidents do not necessarily establish violations of IHL, they highlight the risks associated 

with acting on intelligence that has been assessed and provided by other States. These cases 

will be examined in greater detail in chapter 4 of the thesis.  

The challenges associated with intelligence sharing are not limited to operational targeting 

decisions, but also arise in situations where intelligence shapes the initial decision to resort to 

military force. This is demonstrated in the findings of the Iraq Inquiry (Chilcot Report) that 

shows how intelligence may shape not only how force is used, but whether it is used at all.72 

In the lead-up to the 2003 invasion of Iraq, intelligence assessments regarding Iraq’s alleged 

weapons of mass destruction were presented with a degree of certainty that was not supported 

by the underlying evidence. The Inquiry found that judgments were expressed “with a 

certainty that was not justified,” overstating the strength of the intelligence base.73 

73 Ibid.  
72 The Report of the Iraq Inquiry (Iraq Inquiry, HC 264, 2016) paras 83–86. 
71 Çoban and de Hoop. 
70 Fägersten. 
69 Çoban and de Hoop. 
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More importantly, the report indicates that intelligence did not operate in a neutral or purely 

advisory capacity. Rather than shaping or limiting policy decisions, intelligence assessments 

were used in a process where the policy direction had already been decided.74 The Inquiry 

concluded that military action was not a last resort and that peaceful options had not been 

properly considered at the time the decision to use force was taken.75 Intelligence assessments 

were embedded in broader strategic and institutional dynamics, particularly the United 

Kingdom’s close alignment with the United States.76 In this case, the intelligence was not 

produced or interpreted in isolation, but within a framework shaped by alliance expectations 

and political interests.77 This demonstrates that intelligence is not always neutral, but can be 

influenced by the political and institutional environment in which it is produced and used. 

The Inquiry illustrates how intelligence can contribute to constructing a narrative of threat, 

even where the underlying evidence is uncertain or contested. 

The relevance of these findings reinforce a broader analytical point central to this thesis, that 

uncertainty, incomplete information and institutional influence are persistent features of 

intelligence-based decision-making in multinational operations. 

Recent developments in military policy further illustrate the challenges associated with 

intelligence sharing in multinational operations. In the Civilian Harm Mitigation and 

Response Action Plan (CHMR-AP), the United States Department of Defense highlights the 

importance of effective information sharing in reducing the risk of civilian harm.78 The plan 

recognises that shortcomings in the sharing of information between allies and partners can 

significantly affect commanders’ situational awareness. Where information is incomplete, 

delayed, or insufficiently shared, commanders may lack a comprehensive understanding of 

the operational environment. This, in turn, increases the risk that targeting decisions are made 

on the basis of partial or inadequate intelligence.79 

From a legal perspective, this is particularly significant since, as established in previous 

chapters, compliance with IHL depends on the ability of the acting State to assess the 

reliability of the information on which it relies. However, in multinational operations, this 

79 Ibid. 

78 US Department of Defense, Civilian Harm Mitigation and Response Action Plan (25 August 2022), p.30 
https://media.defense.gov/2022/Aug/25/2003064740/-1/-1/1/CIVILIAN-HARM-MITIGATION-AND-RESPON
SE-ACTION-PLAN.PDF accessed 7 April 2026. 

77 Ibid, paras 23-29. 
76 Ibid paras 23-29. 
75 Ibid, paras 55-57. 
74 Iraq Inquiry Report, paras 55-57. 
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assessment may be constrained by the structure of intelligence sharing itself. Where States 

operate on the basis of intelligence provided by partners, without full access to underlying 

sources or verification processes, the obligation to take feasible precautions in attack 

becomes more difficult to fulfil. 

2.3 Military manuals  

Military manuals provide further insight into how intelligence is understood and applied in 

practice within the framework of IHL. As noted above, military manuals such as the DoD 

Manual and the UK Law of Armed Conflict Manual recognise that compliance with IHL 

depends on the information available to commanders at the time of an attack.80 

This is further reflected in operational practice. Within the joint targeting cycle, a number of 

processes are designed to review and refine intelligence assessments in order to ensure 

compliance with IHL and applicable rules of engagement.81 For example, the United States 

employs a target vetting process that draws on the wider national intelligence community to 

verify the quality and reliability of the intelligence underlying a proposed target. This is 

followed by a target validation process, which assesses, inter alia, whether the target complies 

with IHL.82 Similar procedures are reflected in NATO doctrine.83  

Even though the military manuals have similar views on intelligence in some areas there are 

still fundamental differences, such as the lack of a consistent understanding of what 

constitutes “intelligence” as opposed to “information.” While intelligence necessarily 

contains information, the reverse is not always true, as intelligence typically implies that 

information has been processed, analysed, and evaluated.84 

Despite this distinction, military doctrine does not adopt a uniform approach. For example, 

U.S. doctrine tends to define intelligence as the final product of a structured process of 

collection and analysis, whereas UK practice reflects a more integrated approach in which 

these stages are less clearly separated, resulting in a broader and less precise understanding of 

84 Lowenthal, p.8. 

83 North Atlantic Treaty Organization, Allied Joint Doctrine for Joint Targeting (Allied Joint Publication 3-9, Ed 
B, Version 1, November 2021) 1-10. 

82 US Department of Defense, Joint Targeting (Joint Publication 3-60, 31 January 2013) II-11. 
81 Rich Whitaker (30 March 2026). 
80 US DoD Law of War Manual, § 5.4.3.2; UK Law of Armed Conflict Manual, § 2.5.3. 
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the term.85 NATO, in turn, defines intelligence as the product of the directed collection and 

processing of information intended to support decision-making.86 

These differences in terminology have practical implications for how precautionary 

obligations may be understood and applied. Where intelligence is treated as a processed and 

validated product, there may be a greater assumption of reliability, potentially encouraging 

commanders to rely on the assessment itself rather than examining the underlying intelligence 

on which it is based. On the other side, where the distinction between information and 

intelligence is less clearly defined, there may be greater ambiguity as to the level of scrutiny 

required before acting upon it. 

This issue becomes particularly significant in multinational operations, where States operate 

within shared intelligence frameworks but may rely on different conceptual understandings of 

what constitutes sufficiently verified information. While Article 57 of API refers to the 

“information available” to commanders, in practice this information often takes the form of 

intelligence products generated by other actors. As a result, States may base decisions on 

intelligence that is assumed to meet a certain standard, without a common understanding of 

how that standard has been reached. 

The military manuals examined demonstrate that while intelligence is central to the 

application of precautionary obligations, there is no uniform understanding of what 

constitutes sufficiently reliable information. The absence of such presents a layer of 

uncertainty into the application of precautionary obligations, particularly in coalition settings 

where reliance on externally produced intelligence is unavoidable. 

The legal framework examined in this chapter has primarily focused on the obligations of the 

acting State. However, in situations where intelligence is shared between States, this only 

captures part of the legal picture. Where intelligence provided by one State contributes to 

wrongful conduct carried out by another, questions of responsibility may extend beyond the 

acting State. While precautionary obligations remain formally attached to the acting State, 

IHL does not clearly address situations in which another State exercises substantial control 

over the underlying intelligence. Therefore, the following chapter will examine under what 

conditions, the provision of intelligence may give rise to State responsibility, in particular in 

relation to the rules on aiding or assisting in internationally wrongful acts. 

86 NATO, ‘NATO Terminology Database´ <https://nso.nato.int/natoterm/Web.mvc> accessed 8 April 2026. 
85 Andrew et al. (eds), Secret Intelligence: A Reader. 
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3.​ State Responsibility in Intelligence Sharing 

ARSIWA constitutes a framework of secondary rules of international law, the framework 

regulates the legal consequences that arise once a breach of a primary rule has occurred.87 

ARSIWA was developed with the aim of codifying and progressively developing these 

secondary rules in order to promote compliance with international law.88 Although ARSIWA 

does not constitute a legally binding instrument as such, many of its provisions are widely 

regarded as reflecting CIL and have been accepted as forming part of the general framework 

governing State responsibility.89  

 

A State might not only be directly responsible for its own actions but may also be responsible 

for the wrongful acts of another State.90 Intelligence sharing can enhance operational 

effectiveness but it also raises these complex legal questions regarding the responsibility of 

States that provide intelligence. In particular, concerns arise where shared intelligence 

contributes to conduct that violates international law.91 Consequently, in such situations, the 

assisting State may incur international responsibility for aiding or assisting another State in 

its commission.92  

 

This form of responsibility is often described as indirect responsibility. It operates alongside 

independent responsibility, meaning that the same internationally wrongful act may give rise 

to responsibility for multiple States on different legal bases, depending on their respective 

involvement in the conduct.93 The primary framework governing such situations is found in 

93 James Crawford, The International Law Commission’s Articles on State Responsibility: Introduction, Text and 
Commentaries (Cambridge University Press 2002), p. 91 and 145.  

92 Ibid.  
91 Ibid. 
90 Milanović, p.1271. 
89 Ibid.  
88 Orakhelashvili, p.297. 

87 Alexander Orakhelashvili, Akehurst’s Modern Introduction to International Law (9th edn, Routledge 2022) p. 
297. 
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Article 16 of ARSIWA,94 which customary status was affirmed by the International Court of 

Justice (ICJ) in the Bosnian Genocide case.95 

3.1 Article 16 of the ILC articles on State responsibility  

Article 16 states the following: 

A State which aids or assists another State in the commission of an internationally wrongful 

act by the latter is internationally responsible for doing so if:  

A)​ that State does so with knowledge of the circumstances of the internationally 

wrongful act; and  

B)​ (b) the act would be internationally wrongful if committed by that State.96 

Article 16 must be understood within the broader framework of the law of State 

responsibility. In this context, the rules on attribution determine when a State can be held 

responsible for certain conduct by linking that conduct to the State.97 As clarified in the 

International Law Commission (ILC)'s commentary, attribution is not about who caused the 

event in a factual sense, but about whether the conduct can legally be linked to the State. It is 

therefore an objective legal assessment that focuses on whether the act was carried out by 

State organs, agents, or other actors whose conduct can be considered that of the State.98 

While the wording of Article 16 and the ILC Commentary refer to several conditions for 

responsibility, contemporary scholarship has often analysed the provision through a more 

98 Ibid, paras 4-5. 
97 ILC Commentary on Chapter II ‘Attribution of a conduct to a State’ paras 1-5. 

96 International Law Commission, Articles on Responsibility of States for Internationally Wrongful Acts (2001), 
art.16.  

95 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. 
Serb. & Montenegro), Judgment, 2007 I.C.J. 43, ¶ 420 (Feb. 26) [hereinafter Bosnian Genocide]. 

94 International Law Commission, Articles on Responsibility of States for Internationally Wrongful Acts (2001).  

21 



 

structured framework.99 In particular, scholars have suggested that the rule may be understood 

as consisting of four cumulative requirements:  

(i)  The assisting State must provide aid or assistance.  

(ii) There must be a sufficient nexus between the assistance and the principal wrong.  

(iii) The assisting State must possess the requisite mental element.  

(iv) The act committed by the recipient State must also be wrongful if committed by the 

assisting State.100 

 

For analytical clarity, in this thesis, the four-element framework will be adopted, as it allows 

the different components of responsibility under Article 16 to be examined separately in the 

context of intelligence sharing. 

3.1.1 Aid or assistance 

The notion of aid or assistance under Article 16 is generally understood to be broad and 

flexible, encompassing a range of conduct from subsidiary forms of complicity to situations 

approaching co-perpetration.101 At the same time, the provision establishes a clear limitation, 

prohibiting a State from providing aid or assistance in the commission of an internationally 

wrongful act where that conduct would also be unlawful if carried out by the assisting State 

itself.102 To clarify the scope of aid or assistance, the ARSIWA Commentary refers to a range 

of illustrative examples, such as financing operations, providing essential facilities, enabling 

the closure of international waterways, facilitating abductions abroad, and assisting in the 

destruction of property owned by third-State nationals.103 These examples demonstrate that 

assistance may take diverse operational forms. Although intelligence sharing is not expressly 

mentioned in the ILC Commentary, the broad understanding of aid or assistance suggests that 

the provision of intelligence may, in certain circumstances, fall within the scope of Article 

103 ARSIWA Commentary, article 16, para 1. 
102 Ibid. 
101 Crawford, The International Law Commission’s Articles on State Responsibility, n. 2, at, p. 50. 
100 Moynihan, p. 7. 

99 Moynihan, H. (2016). Aiding and Assisting: Challenges in Armed Conflict and Counterterrorism. Chatham 
House Research Paper p. 7. 
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16.104 Intelligence differs from many traditional forms of assistance. Rather than operating at 

the level of logistics or support, it enters directly into the decision-making process by shaping 

how targets are identified and assessed.105 As shown in Chapter 2, targeting decisions under 

IHL are built on the information available at the time. Where that information originates from 

another State, the contribution cannot easily be characterised as secondary or indirect, it 

becomes part of the basis on which the decision itself is made. 

 

The International Law Commission indicated that assistance must consist of positive conduct, 

thereby excluding responsibility based solely on omissions.106 Beyond this, the concept is 

primarily limited by the requirement of a causal nexus between the assistance provided by the 

assisting State and the internationally wrongful act committed by the receiving State.107 

3.1.2 Causal Nexus  

The causal nexus requirement under Article 16 serves an important function in determining 

when responsibility for aid or assistance arises. The threshold must be set at a level so there is 

a balance, it should not be too restrictive nor too flexible.108 There is no requirement that the 

aid or assistance provided by the assisting State be indispensable to the commission of the 

internationally wrongful act. Rather, it is sufficient that the assistance made a significant 

contribution to the conduct in question.109 The ILC also acknowledged that, in some 

circumstances, the assistance provided may play only an incidental role, contributing only 

marginally, if at all, to the resulting injury.110 Consequently, the level of contribution required 

to establish responsibility for aid or assistance cannot be defined in abstract terms but must be 

assessed in light of the specific circumstances of each case. 

 

The key question is whether the assistance significantly contributed to the wrongful act. 

Determining whether shared intelligence made a “significant” or “material” contribution to 

an internationally wrongful act may be difficult. Intelligence may shape operational planning 

or target identification without being indispensable to the operation, making the causal 

relationship indirect and difficult to establish. 

110 Ibid para 10. 
109 ARSIWA Commentary,, article 16, para 5. 
108 Milanović, p.1276. 
107 Ibid, para 4. 
106 ARSIWA Commentary, article 16, paras 3, 5. 
105 Ibid.  
104 Milanović, p.1275-1276. 
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3.1.3 The mental element  

The Articles on State Responsibility do not establish a general requirement of a subjective 

element (mens rea) as a condition for the existence of an internationally wrongful act.111 This 

is because a State, as an abstract legal entity, does not possess a will or mental state of its 

own. Rather, decisions and intentions are formed by the individual human actors who direct 

and implement State conduct.112 

The law of State responsibility treats the State as a unitary entity that remains responsible for 

the conduct of its organs and agents, even where such conduct is unknown to senior political 

authorities or carried out outside the legal authority.113 The law of State responsibility 

therefore recognises that fault may be attributed to a State through the conduct and mental 

states of its organs and agents.114 The relevant mental element is understood as the mental 

state of those individuals whose conduct is attributable to the State, particularly those 

involved in deciding upon or carrying out the assistance in question, such as the sharing of 

intelligence. Importantly, it is not always necessary to identify specific commanders by name 

or position in order to conclude that the State acted with the requisite fault.115 

These considerations become particularly complex in the context of intelligence sharing in 

multinational military operations. Decisions to collect, assess and share intelligence are often 

taken within fragmented institutional structures, involving multiple actors and chains of 

command.116 As a result, determining whether the assisting State possessed the relevant 

knowledge or intent for the purposes of Article 16 may depend on how information was 

116 Ibid. 
115 Ibid.  
114 Ibid.  
113 Milanović, p.1282-1283. 
112 Brierly, p. 55. 
111 J L Brierly, The Law of Nations (6th edn, Clarendon Press 1963) p. 55. 
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shared internally and how operational risks were evaluated at the time the assistance was 

provided.117 

As a general rule, the law of State responsibility does not require proof of a subjective mental 

element for an internationally wrongful act to arise. However, considerations of fault may 

become relevant in certain contexts. First, the applicable primary rule may itself incorporate a 

mental element.118 This was affirmed by the International Court of Justice in the Pulp Mills 

case.119 Similarly, in the Bosnian Genocide case, the Court considered the mental element 

derived from the specific intent requirement contained in the Genocide Convention.120 

Second, Article 16 ARSIWA expressly introduces a mental element in situations of aid or 

assistance, requiring that the assisting State act with knowledge of the circumstances of the 

internationally wrongful act.121 The interpretation of this requirement remains contested, 

particularly in light of the inconsistency between the wording of Article 16, which refers to 

knowledge, and the ILC Commentary, which suggests that some form of intent to facilitate 

the wrongful act may also be required.122 

The ILC commentary states the following:  

 

“Article 16 deals with the situation where one State provides aid or assistance to another with 

a view to facilitating the commission of an internationally wrongful act by the latter. Such 

situations arise where a State voluntarily assists or aids another State in carrying out conduct 

which violates the international obligations of the latter, for example, by knowingly providing 

an essential facility or financing the activity in question”.123 

123 ARSIWA Commentary, article 16, para 4. 
122 Milanović, p.1277.  
121 ARSIWA, article 16. 

120 International Court of Justice, Case Concerning Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. 
Reports 2007, p. 43 para 277. 

119 International Court of Justice, Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. 
Reports 2010, p. 14 para 197. 

118 Ibid. 
117 Milanović, p.1282-1283. 
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The wording of the ILC commentary opens up for interpretation. The phrase “with a view to 

facilitating” suggests a form of intent, most naturally understood as meaning that the assisting 

State aims to help bring about the wrongful act. By contrast, the reference to assistance being 

provided “voluntarily” appears to relate only to the act of providing assistance itself, for 

example, sharing intelligence which indicates that the conduct is deliberate rather than 

accidental, without necessarily implying that the State has the intent for the unlawful 

outcome. The term “knowingly” introduces further uncertainty. It is unclear what exactly the 

assisting State must know: whether it is sufficient to be aware of the general circumstances, 

or whether the State must know that its assistance will be used to facilitate a specific 

wrongful act. 

The lack of consensus regarding the interpretation of the mental element under Article 16 

therefore needs closer examination. In particular since the ILC does not clearly distinguish 

between knowledge of the existence of the wrongful act by the receiving State and 

knowledge of how the assistance provided may facilitate that act. Nor does it adequately 

differentiate between the various possible understandings of intent. These issues will be 

examined in the following sections of this chapter. 

3.1.3.1 Knowledge  

The ILCs commentary to Article 16 indicates that the assisting State must be aware of the 

circumstances that support the conduct of the receiving States internationally wrongful act.124 

Yet, neither the text of Article 16 nor its commentary provides a clear or consistent standard 

for how such knowledge should be understood or demonstrated in practice. This lack of 

clarity gives rise to significant debate as to the precise content of the mental element required 

for responsibility. 

In this context, it is important to recognise that questions of culpability in complicity differ 

from those arising in relation to a State’s own conduct. Situations of aid or assistance 

inherently involve at least two actors: the State providing the assistance and the State carrying 

out the principal wrongful act.125 The relevant inquiry is therefore not limited to the assisting 

State’s awareness of its own conduct, but extends to its mental attitude in relation to both the 

provision of assistance and the subsequent use of that assistance by the receiving State.126 

126 Ibid.  
125 Milanović, p.1369-1373. 
124 ARSIWA Commentary, article 16, para 4. 
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More specifically, the analysis must address what the assisting State knew, intended, or 

accepted regarding the likelihood that its assistance would facilitate the commission of an 

internationally wrongful act. This dual dimension of the mental element, concerning both the 

act of assistance and the anticipated conduct of the receiving State, lies at the heart of the 

controversy surrounding Article 16 and is particularly complex in operational contexts such 

as intelligence sharing, where outcomes are often uncertain and dependent on multiple actors 

and decision-making processes. 

In international law, the concept of knowledge is a spectrum of possible standards. At one 

end of this spectrum lies constructive knowledge, referring to situations where a State 

“should have known” of the relevant circumstances,127 or where such knowledge could have 

been obtained through the exercise of reasonable care.128 At the other end lies actual or direct 

knowledge, where the assisting State is aware that its conduct will contribute to 

internationally wrongful acts.129 Between these two lies a more intermediate standard, often 

described as near-certainty or virtual certainty. This standard captures situations in which the 

assisting State may not possess absolute knowledge, but is nonetheless aware of a high 

likelihood, or a foreseeable consequence  that its assistance will facilitate wrongful 

conduct.130 This spectrum of knowledge is particularly relevant in the context of complicity 

under Article 16, where the assessment of responsibility depends not only on whether the 

assisting State had knowledge, but also on the degree of certainty attached to that knowledge.  

In practice, especially in contexts such as intelligence sharing, States rarely possess complete 

or definitive information regarding how their assistance will be used. Intelligence is often 

drawn from multiple sources, subject to varying degrees of verification, and processed across 

different institutional levels before being acted upon.131 As a result, determining whether the 

mental element is satisfied often requires an evaluation of what level of risk or foreseeability 

the assisting State was aware of at the time the assistance was provided.132 

132 Ibid.  
131 Rich Whitaker (30 March 2026). 

130 Vaughan Lowe, ‘Responsibility for the Conduct of Other States’ (2002) 101(1) International and 
Comparative Law Quarterly 1, p.8. 

129 Ibid. 

128 Vladyslav Lanovoy, Complicity and its Limits in the Law of International Responsibility (Hart Publishing 
2016) p.100. 

127 Harriet Moynihan, Aiding and Assisting: Challenges in Armed Conflict and Counterterrorism (Chatham 
House 2016) p.13. 
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Building on the understanding that knowledge operates along a spectrum rather than as a 

fixed standard, it becomes necessary to further clarify what level of awareness is required 

under Article 16.  

3.1.3.1.1 Actual knowledge  

At the stricter end of the spectrum, some support can be found for a requirement of actual 

knowledge, whereby the assisting State must be aware not only of the relevant factual 

circumstances but also of the wrongful nature of the principal act. This approach is reflected 

in the jurisprudence of the ICJ, which in the Bosnian Genocide case referred to the need for 

“full knowledge of the facts.”133 Additionally, the ICJ has indicated that contextual factors, 

such as the assisting State’s particular interest in the region and its geographical proximity to 

the events in question, may be relevant in determining whether the requisite level of 

knowledge can be attributed to the assisting State.134 

3.1.3.1.2 Constructive knowledge  

By contrast, a more flexible approach is reflected in the notion of constructive knowledge, 

which captures situations in which a State “should have known” of the relevant 

circumstances, including where such knowledge could have been obtained through the 

exercise of reasonable care.135 ARSIWA does not expressly incorporate a “should have 

known” threshold but the concept has been debated a lot by both scholars and in case law.136  

In the Corfu Channel case, although not directly addressing aid or assistance, the ICJ inferred 

that Albania “must have known” of the minelaying in its territorial waters on the basis of 

circumstantial evidence.137 By contrast, in the El-Masri case, the ECtHR applied a lower 

threshold, stating that the State “ought to have known” of the risk associated with the 

transfer.138 This suggests an acceptance of a constructive knowledge standard, whereby 

138 El-Masri, paras 217-8. 

137 International Court of Justice, Corfu Channel (United Kingdom v. Albania), Merits, Judgment of 9 April 
1949, ICJ Reports 1949 p. 4. 

136 Anthony Aust, Handbook of International Law (2nd edn, Cambridge University Press 2011) p. 172, 233–35. 
135 Moynihan (2016) p. 13. 

134 International Court of Justice, Fisheries (United Kingdom v. Norway), Judgement, ICJ Reports 1951, 116, p. 
139; See also International Court of Justice, Armed Activities on the Territory of the Congo (Democratic 
Republic of the Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 168, paras 174-80; See also Bosnian 
Genocide case para 430. 

133 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro) (Judgment) [2007] ICJ Rep 43, para 421. 
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responsibility may arise where relevant information was available, even if not fully 

acknowledged.  

However, the wording of Article 16 as well as the ILC commentary, still does not clearly 

support a “should have known” threshold. While some case law, such as El-Masri, points 

towards a more flexible approach, these decisions must be treated with caution given their 

different legal context and more limited authority. The only clear guidance from the ICJ on 

the knowledge requirement is what is stated in the Bosnian Genocide case, where the Court 

referred to the need for “full knowledge of the facts.”139  

That said, this standard must also be read with caution and be understood in its specific 

context since the Court’s formulation was closely linked to the particular nature of genocide, 

which requires a high threshold of intent and therefore cannot be directly transposed to all 

forms of State responsibility. In other words, the requirement of “full knowledge” reflects the 

gravity and specific intent associated with the underlying primary rule, rather than 

establishing a general standard applicable to Article 16. The Bosnian Genocide case should 

therefore be treated cautiously as a general benchmark for the knowledge requirement. Still, 

the lack of consistent case law from the ICJ means that the exact threshold under Article 16 

remains uncertain. 

3.1.3.1.3 Near-certainty and willful blindness 

Between these positions lies an intermediate category, including situations of near-certainty 

and willful blindness.140 In such cases, a State may not possess definitive knowledge, but is 

nonetheless aware of a high likelihood that its assistance will contribute to wrongful conduct, 

or deliberately avoids confirming what is strongly indicated by available information. In 

these cases the State could still be considered as aiding or assisting.141 The term “willful 

blindness” is not used in Article 16 or the ILC Commentary and is not a recognised term in 

international law. However, it has been used by commentators to describe situations where a 

State deliberately avoids knowledge of relevant circumstances.142  

142 Jackson, M. (2015), Complicity in International Law, Oxford Monographs in International Law, Oxford: 
Oxford University Press,p. 54 and p. 162.  

141 Ibid.  
140 Moynihan (2016) p. 14. 
139 Bosnian Genocide case, paras 432. 
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The concept of willful blindness should be applied with caution. The mere fact that 

information exists in the public domain does not necessarily imply that a State is deliberately 

ignoring it.143 Information that appears evident to some actors within the international 

community may not be equally accessible or apparent to others, and what is presented as 

clear evidence of illegality may in practice be contested.144 Still it is important to say that in 

cases where credible and reliable information exists and is available to the State, the denying 

of awareness becomes difficult. In such circumstances, a State should not be able to avoid 

responsibility under Article 16 by deliberately refraining from engaging with information that 

clearly indicates the risk of internationally wrongful conduct.145 

3.1.3.1.4 Due diligence 

Another aspect of willful blindness is the concept of due diligence that is closely related to 

questions of responsibility for aid or assistance. It reflects the idea that a State may incur 

responsibility not only through direct involvement, but also by failing to take reasonable steps 

to prevent its assistance from contributing to internationally wrongful conduct. In this sense, 

due diligence intersects with both the objective and subjective elements of complicity.146 

In international law, due diligence obligations arise primarily from specific primary rules, 

rather than from Article 16 itself. For example, human rights law imposes positive 

obligations on States to prevent violations, as reflected in the principle of non-refoulement.147 

Similar obligations can be found in other areas of international law, including environmental 

law and IHL.148 The ICJ has also applied due diligence reasoning, notably in the Corfu 

Channel case, where Albania was held responsible for failing to warn of the existence of a 

minefield in its territorial waters.149 This illustrates that States may, in certain circumstances, 

be required to act as a positive obligation in the face of foreseeable harm.  

149 Corfu Channel, p. 19. 

148 For due diligence in international environmental law: Trail Smelter (United States, Canada), Award, 11 
March 1941, 3 RIAA 1911.; For due diligence in international humanitarian law see: International Committee of 
the Red Cross (ICRC). (2016). Commentary on the First Geneva Convention: Convention (I) for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, Article 1 paras 154, 155, 
164. 

147 Article 3 of the European Convention on Human Rights; Soering v United Kingdom; and Article 3 of the 
Convention against Torture. 

146 Lanovoy (2016) p. 210-212.  
145 Ibid. 
144 Ibid.  
143 Moynihan (2016) p. 14. 
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Despite these overlaps, due diligence must be distinguished from responsibility for 

complicity under Article 16. While due diligence is typically concerned with a State’s 

obligation to prevent harm where it has the capacity to influence events, the responsibility for 

aid or assistance focuses on the provision of support with knowledge of the relevant 

circumstances. In this respect, due diligence is often associated with a lower threshold of 

awareness, such as constructive knowledge or risk-based assessment, whereas Article 16 

appears to require a higher level of knowledge. 

In conclusion there is no inherent reason why the mental element for complicity must be 

fixed at a specific point along the spectrum of knowledge While various normative arguments 

can be made in favour of stricter or more flexible standards, positive law does not prescribe a 

single, clearly defined threshold. Instead, the determination of the required mental element 

reflects a balance between legal and policy considerations, which may be drawn differently 

by courts and lawmakers. As a result this lack of consistency underscores that the mental 

element of knowledge is one that is shaped by context and interpretation. 

3.1.3.2 Intent 

The interpretation of intent under Article 16 introduces an additional layer of complexity to 

the knowledge discussion. While the provision expressly refers to knowledge of the relevant 

circumstances, the ILC commentary, as mentioned before, appears to suggest that a form of 

intent may also be required,150 thereby raising the question of whether knowledge alone is 

sufficient to establish responsibility. 

This uncertainty comes from the terminology used by the ILC, which lacks consistency in its 

description of the assisting State’s state of mind. In particular, the commentary refers to 

assistance being provided “with a view to facilitating” the wrongful act, a formulation that 

appears to point towards purpose or direct intent.151 At the same time, it also uses expressions 

such as “deliberately” assisting or participating in the wrongful conduct, without clearly 

defining how these concepts relate to one another or to the knowledge requirement set out in 

the text of Article 16.152 

152 Ibid, paras 6,7,10. 
151 Ibid. 
150 ARSIWA Commentary, article 16, para 4. 
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The ILC commentary further complicates the interpretation by, at least in one instance, 

appearing to combine knowledge and intent as cumulative requirements.153 In its discussion 

of assistance in the context of human rights violations, the Commission states that it must be 

determined whether the assisting State was both aware of the circumstances and intended to 

facilitate the wrongful conduct.154 This formulation suggests that knowledge and intent are to 

be satisfied together but the ILC does not articulate this cumulative requirement consistently 

anywhere elsewhere in the commentary, thus adding to the lack of clarity surrounding the 

mental element under Article 16.  

Given the limited case law interpreting Article 16, it is useful to consider how intent is 

understood in other areas of law, particularly in international criminal law.155 The definition 

of intent in international criminal law is set out in Article 30(2) of the Rome Statute,156 which 

provides that:  

“a person has intent where: (a) in relation to conduct, that person means to engage in the 

conduct; and (b) in relation to a consequence, that person means to cause that consequence or 

is aware that it will occur in the ordinary course of events.”157 

Article 30(3) further defines knowledge as “awareness that a circumstance exists or a 

consequence will occur in the ordinary course of events.”158 

In the Bemba case, the International Criminal Court (ICC) explained that intent encompasses 

a situation in which the accused is aware that their actions will bring about the material 

elements of the crime and nonetheless proceeds with the conduct.159 The Court further 

clarified that, in practice, the awareness that one’s conduct will lead to the prohibited 

consequence, may play a more decisive role than the intent element.160 Reading this 

understanding to the interpretation of Article 16, near-certain knowledge may effectively 

satisfy the intent requirement. 

160 Ibid para 359. 
159 Prosecutor v Bemba, Pre-Trial Chamber, ICC-01/05-01/08 Judgement of 15 June 2009 para 358. 
158 Ibid, article 30(3). 
157 Ibid. 

156 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 
article 30(2). 

155 Moynihan (2016) p. 19.  
154 Ibid. 
153 ARSIWA Commentary, article 16, para 9. 
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That being said, reliance on analogies from international criminal law is not unproblematic. 

While such comparisons may offer useful conceptual guidance, the underlying functions of 

the two areas of law differ.161 Criminal law is designed to address individual accountability 

for the most serious violations of international law and therefore operates with distinct 

normative priorities. By contrast, the law of State responsibility must accommodate a broader 

range of interactions, including ongoing cooperation between States, which may justify a 

different approach to the mental element.162 

The lack of clarity regarding knowledge and intent has given rise to two competing 

approaches amongst scholars. One argument in favour of a knowledge-based standard draws 

on analogies to international criminal law, where complicity is generally understood to 

require knowledge rather than intent.163 From this perspective, it would be difficult to justify a 

situation in which individual State officials may incur criminal responsibility for aiding and 

abetting international crimes, while the State on whose behalf they acted escapes 

responsibility for the same conduct. This is particularly notable given that criminal law 

typically imposes higher thresholds of culpability than the law of State responsibility.164 

A further argument against requiring intent under Article 16 can be derived from the general 

structure of State responsibility. As a general rule, the existence of an internationally 

wrongful act does not depend on proof of intent. Responsibility arises where conduct 

attributable to a State constitutes a breach of an international obligation, regardless of 

whether the State acted with intent or not.165 

In contrast, the second argument maintains that responsibility under Article 16 requires a 

form of intent.166 According to this view, a State incurs responsibility only where it provides 

assistance with the intent of facilitating the wrongful act of the receiving State. This position 

relies on a combined reading of the text of Article 16 and the ILC commentary, arguing that 

references such as “with a view to facilitating” indicate a requirement of 

purposeful/intentional conduct.167 

167 Ibid.  
166 Milanović p.1278.1279. 
165 ARSIWA, article 2.  
164 Ibid.  
163 Milanović p.1278.1279. 
162 Ibid. 
161 Milanović p.1278.1279. 
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This approach can be interpreted as an attempt to preserve a workable balance between legal 

accountability and the practical realities of inter-State cooperation. If responsibility were 

triggered solely on the basis of knowledge, States could be exposed to liability in a wide 

range of situations where cooperation serves legitimate objectives but involves a degree of 

legal or factual uncertainty. In operational contexts such as intelligence sharing, where 

information is often incomplete and continuously reassessed, such a standard could arguably, 

risk limiting forms of cooperation that are essential for achieving legitimate operational 

objectives. 

Despite both these arguments, the absence of clear and consistent State practice, as well as 

the limited guidance provided by the ICJ, means that the precise role of intent under Article 

16 remains unresolved. The Court’s reasoning in the Bosnian Genocide case, while 

influential, ultimately avoided clarifying whether intent is required in addition to knowledge, 

thereby leaving the issue open to interpretation. 

Still it would appear inconsistent to require a higher threshold of fault for the assisting State 

than for the State committing the principal wrongful act. If the receiving State may incur 

responsibility for an internationally wrongful act without proof of intent, it is difficult to 

justify why the assisting State should be subject to a stricter standard. 

Only in exceptional cases do primary rules explicitly require a specific intent, most notably in 

relation to genocide.168 Outside such contexts, the imposition of an intent requirement under 

Article 16 risks introducing an additional threshold that is not generally required under the 

law of State responsibility. This further supports the view that knowledge, rather than intent, 

should constitute the central element of responsibility for aid or assistance. 

Against this context, intent should not be treated as a separate and mandatory requirement 

under Article 16. Requiring proof of intent would not only lack clear support in the text of the 

provision, but would also introduce significant practical difficulties, particularly in 

operational contexts where decisions are taken under conditions of uncertainty. 

Accordingly, the reference in the ILC commentary to assistance being provided “with a view 

to facilitating”,169 is better understood as reinforcing the required level of awareness, rather 

than introducing a distinct intent requirement. 

169 ARSIWA Commentary, article 16, para 4. 
168 Rome Statute, art 30. 
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In conclusion, the mental element under Article 16 is best understood as centred on 

knowledge, with intent adding limited independent value where such knowledge is 

established. This interpretation aligns with both the structure of the provision and the 

practical realities of intelligence sharing. 

3.1.4 Wrongfulness condition 

The final requirement under Article 16 is that the conduct of the receiving State must be 

internationally wrongful if it had been committed by the assisting State itself.170 This 

condition ensures that responsibility for aid or assistance is limited to situations where both 

States are bound by obligations of comparable content. 

Importantly, this does not require that the relevant obligations derive from the same legal 

source. Rather, it is sufficient that the obligations impose substantively equivalent standards 

of conduct.171 As such, a State may incur responsibility for assisting conduct that violates, for 

example, IHL or IHRL, even where the applicable legal frameworks differ. 

In the context of intelligence sharing, this requirement is generally uncontroversial, as the 

underlying obligations governing the use of force and the conduct of hostilities typically 

apply equally to both the assisting and receiving State. 

3.2 Article 41 ARSIWA  

The general framework of Article 16 must be understood in light of Article 41(2) 

ARSIWA,172 which provides that States shall not render aid or assistance in maintaining a 

situation created by a serious breach, as defined in Article 40 ARSIWA, of a peremptory 

norm of international law.173 This obligation complements Article 16 by addressing a distinct 

temporal and normative dimension of assistance. This is relevant because intelligence may 

not only facilitate an initial wrongful act, but also support the continuation of an unlawful 

situation. 

Whereas Article 16 concerns assistance in the commission of an internationally wrongful act, 

Article 41(2) applies to assistance provided after the breach has already occurred, in 

situations where such assistance contributes to maintaining the unlawful situation. 

173 ARSIWA, article 41(2). 
172 Milanović p.1247. 
171 Ibid, Commentary, para 5. 
170 ARSIWA, article 16.  
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While the notion of aid or assistance under Article 41(2) is to be understood in light of 

Article 16, Article 41(2) does not expressly require any mental element on the part of the 

assisting State, not even knowledge.174 

The ILC justified this passivity by stating that there was “no need” to include such a 

requirement, as it would be “hardly conceivable” that a State would not be aware of a serious 

breach of jus cogens by another State.175 However, this creates issues when comparing the 

two provisions. Article 16 requires that the assisting State has at least knowledge, and 

possibly even intent. By contrast, Article 41(2) does not clearly require any mental element at 

all, suggesting that a State could be responsible under Article 41(2) even without proving 

knowledge or intent.  

Although it may be justified in principle to apply a lower threshold of culpability in situations 

involving particularly serious violations of international law, the complete absence of a 

mental element is more difficult to defend. Serious breaches of jus cogens may, in practice, 

be concealed or contested and an assisting State may be aware of the existence of a breach 

without necessarily acknowledging that its own conduct contributes to the breach.176 It may 

therefore be argued that it is more reasonable to interpret Article 41(2) as still involving some 

form of mental element, even if this is not clearly stated, the assisting State would in practice 

need to have some level of awareness, whether actual knowledge, inferred knowledge, or at 

least a strong indication that its assistance contributes to maintaining an international 

wrongful act. The difference between Article 16 and 41 therefore lies in how high the 

required level of awareness is, with Article 41(2) likely operating with a lower threshold due 

to the seriousness of the underlying violation. 

This distinction becomes important where States act on intelligence provided by third parties. 

If a State provides, or continues to provide, intelligence that contributes to maintaining a 

situation created by a serious breach of jus cogens, for example by enabling ongoing 

unlawful operations, Article 41(2) may apply even where the assistance is given after the 

initial violation has occurred. In such situations, the assisting State cannot rely solely on the 

absence of intent or full knowledge.  

176 Milanovic p.1307-1308. 
175 ARSIWA Commentary, article 41, para 11.  
174 Aust (2011) p. 341-2. 
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Still the mental element under both Article 16 and Article 41(2) remains unclear. The ILC 

commentary does not consistently explain whether responsibility depends on knowledge, 

intent, or a combination of both. This lack of clarity makes it difficult to determine exactly 

what level of awareness is required for responsibility to arise, particularly in situations 

involving intelligence sharing. 

Having outlined the applicable legal framework, the next chapter will examine whether these 

standards are reflected in practice in relevant case law.  

4.​ Case Study Analysis 

4.1 Hawija airstrike  

The Hawija airstrike is a useful case study because it shows, in a concrete operational setting, 

how intelligence sharing can shape both the legality of a strike and the later question of 

responsibility. 

 

In June 2015 a Dutch F-16s struck an ISIS facility in Hawija, Iraq. The strike triggered a 

large secondary explosion that caused civilian casualties and later became the subject of 

extensive political, legal and public scrutiny in the Netherlands.177 In January 2025, 10 years 

after the strike occurred, the Dutch Minister of Defence transmitted the report of the 

Sorgdrager Commission to Parliament, emphasising both the gravity of the civilian harm and 

the need to draw lessons for future military operations. The report confirmed that at least 70 

civilians were killed in the airstrike.178 

 

What makes the Hawija airstrike particularly relevant for this thesis is the intelligence 

position from which the Netherlands acted. Later public reporting and the Commission’s 

findings stated that the Netherlands operated with only minimal access to the intelligence 

supporting the strike.179 The Commission explicitly found that the Dutch military had no 

independent intelligence position and was unable to independently assess the targeting 

process, due to limited access to Five Eyes intelligence and the absence of Dutch intelligence 

179 Ibid, p.9. 
178 Hawija Commission Report, p.1. 

177 Civilian Protection Monitor, ‘The Netherlands Expands its CHMR Foundation’ (4 August 2025) 
https://civilianprotectionmonitor.org/general/the-netherlands-expands-its-chmr-foundation/ accessed 6 April 
2026. 
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personnel in key operational structures.180 This meant that the Netherlands participated in 

lethal targeting operations without full access to the underlying intelligence.  

 

For example, the Commission found that Dutch personnel involved in the strike were not 

informed of CIA intelligence indicating the proximity of residential areas to the target, 

despite the fact that the target was located in a mixed-use urban environment with both 

industrial and residential characteristics.181 The Netherlands as the acting State was therefore 

required to make legal assessments on the basis of a structurally incomplete information 

picture, shaped by another State’s collection, filtering, and dissemination processes.  

Seen through the lens of IHL, Hawija exposes a tension already identified in Chapter 2 of this 

thesis. The acting State remains responsible for complying with the obligations of precaution, 

verification and proportionality, yet its ability to comply with those obligations is directly 

constrained by its access to intelligence. The Commission’s findings reinforce this tension by 

showing that Dutch commanders entered the targeting process at a relatively late stage, with 

limited insight into earlier intelligence-gathering phases and without clear guidelines on how 

to evaluate the reliability of foreign intelligence. 

In addition, the targeting process itself reveals how uncertainty was managed. The Collateral 

Damage Estimate (CDE) classified the strike as CDE-5 Low, indicating expected collateral 

damage without civilian casualties; however, this assessment did not account for the scale of 

the secondary explosion, as US doctrine generally excluded such effects unless specific 

intelligence on explosive quantities was available.182 The result was a profound mismatch 

between anticipated and actual effects, with the Commission concluding that the collateral 

damage “exceeded expectations.”183 

The Hawija airstrike therefore illustrates more than an isolated operational failure. It 

demonstrates a structural misalignment between the way IHL assigns legal responsibility to 

individual States and the reality of how intelligence in multinational operations are produced 

and shared. 

183 Ibid.  
182 Ibid, p.14. 
181 Ibid, p.17-18. 
180 Hawija Commission Report, p.9 
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The Dutch policy response further confirms that the intelligence dimension was central to the 

problem. In March 2025, the Dutch government accepted the Commission’s 

recommendations and announced a series of reforms addressing civilian harm mitigation, 

transparency, training and future coalition arrangements.184 Particularly relevant is the 

recognition of deficiencies in the Netherlands’ information position, including the need to 

clarify and improve access to intelligence in future operations.185 The Commission explicitly 

noted that no prior analysis had been conducted regarding the Netherlands’ intelligence needs 

before joining the multinational operation and that military personnel were insufficiently 

instructed on how to assess foreign intelligence in the targeting process.186 

A striking feature of the Hawija airstrike when examined in light of both the Commission’s 

findings and subsequent governmental responses, is the absence of any substantive legal 

assessment of the role of the State that provided the intelligence. The focus of both official 

investigations and public debate has remained almost exclusively on the Netherlands as the 

acting State, including its compliance with precautionary obligations and its handling of 

civilian harm while the position of the United States, as the primary provider of the 

intelligence supporting the strike, is largely absent from the legal analysis. From the material 

examined, there is no indication that the question of whether the United States could incur 

responsibility has been formally assessed or addressed. 

This absence is particularly notable in light of the operational realities established by the 

Commission. The Netherlands relied “entirely” on intelligence supplied by the United States, 

and lacked both the capacity and access necessary to independently verify key aspects of the 

targeting decision.187 Despite this dependence, legal scrutiny has remained confined to the 

Netherlands.  

While it is comparatively straightforward under IHL to assess whether the acting State 

complied with its obligations, far less attention is given to the potential responsibility of the 

State whose intelligence enabled the operation.  Ignoring the role of the providing State 

means overlooking a central dimension of responsibility in multinational operations. 

187 Ibid, p.17. 
186 Ibid.  
185 Hawija Commission Report, p.14. 

184 Civilian Protection Monitor, ‘The Netherlands Expands its CHMR Foundation’, see also Megan 
Karlshoej-Pedersen, ‘The Netherlands Apologizes for Involvement in Hawija Airstrike and Lays Out Further 
Reforms’ (Just Security, 11 April 2025) 
https://www.justsecurity.org/109817/netherlands-apologizes-hawija-airstrike/ accessed 6 April 2026. 
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It should be noted that the Hawija airstrike has recently re-emerged in the legal and political 

sphere, with renewed investigations, public scrutiny and governmental responses continuing 

to shed light on the circumstances surrounding the strike. Whether future developments will 

give rise to a more explicit engagement with the accountability of assisting States remains to 

be seen. 

The Hawija airstrike has not only illustrated the operational risks of intelligence sharing, but 

also exposed a significant gap in how the legal framework is applied in practice. This gap 

reinforces the need to examine more closely whether and under what conditions, the 

provision of intelligence may give rise to responsibility under Article 16 ARSIWA. 

The issues identified in Hawija are not isolated. Similar concerns arose in relation to another  

Dutch operation during ATFME:s in Iraq, an airstrike in Mosul in 2015 where a target 

believed to constitute a lawful military objective was later identified as a civilian residence, 

resulting in civilian casualties.188 While the available information on the Mosul strike is more 

limited, the case nonetheless reflects the same underlying pattern: reliance on intelligence 

that was not independently verified at the national level and subsequent uncertainty regarding 

the accuracy of the targeting assessment. 

Taken together, these cases suggest that the challenges associated with intelligence sharing in 

multinational operations cannot be regarded as purely exceptional, but may instead point to 

broader structural difficulties relating to transparency, independent verification, trust-based 

intelligence-sharing arrangements, allocation of responsibility and the ability of States with 

superior intelligence capabilities to indirectly shape operational decision-making. 

4.2 Kunduz case 

The 2009 Kunduz airstrike constitutes one of the most extensively analysed incidents in 

contemporary targeting practice,189 and offers a useful point of comparison for the issues 

discussed in this thesis. Unlike many other incidents that are highly classified, the kunduz 

case offers a relatively detailed insight into the intelligence available when the decision to 

launch the attack was made.190  

190 Ibid. 

189 Emma J Marchant, ‘Insufficient Knowledge in Kunduz: The Precautionary Principle and International 
Humanitarian Law’ (2020) 25(1) Journal of Conflict and Security Law 53, p.54-55. 

188 Çoban and de Hoop. 
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The strike was ordered by a German commander, Colonel Georg Klein and executed by the 

United States aircraft against two fuel tankers that had been hijacked by the Talibans in 

Kunduz, Afghanistan.191 The decision to attack was based on a limited and fragmented 

intelligence picture, consisting primarily of aerial surveillance and a single human 

intelligence source. The reliance on this human source proved particularly significant since 

this source repeatedly confirmed that no civilians were present at the site, and this assessment 

became central to the decision to proceed with the strike.192 

This intelligence base appears limited. Although different forms of information were 

technically available, the assessment relied heavily on one source in a situation that was both 

complex and uncertain.193 Later reports suggested that this was not sufficient to properly 

evaluate the conditions on the ground.194  

Different institutions reached very different views on the legality of the strike. The German 

Federal Prosecutor concluded that no violation of IHL had occurred, finding that the 

commander acted within the limits of what could reasonably be expected at the time.195 By 

contrast, other assessments, including those linked to NATO and the ICRC, were far more 

critical and suggested that the attack may have been unlawful.196 The ECCHR also stated that 

the NATO report “found a number of violations of the NATO ROE.” 197 

This disagreement is not just about facts, it reflects a deeper uncertainty in the law itself. IHL 

requires that those planning or deciding upon an attack must take “all feasible precautions” 

and do “everything feasible” to verify that a target constitutes a military objective.198 As 

discussed earlier in this thesis, the law does not specify what quantity or quality of 

intelligence is required to meet this obligation. The Kunduz case reflects this uncertainty in 

practice. The assessment remains inherently contextual and must be based on the information 

available to the commander at the time, rather than on a retrospective evaluation. This ex ante 

198 Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol I) art 57(2)(a)(i), (ii), (b). 

197 European Center for Constitutional and Human Rights, German Air Strike near Kunduz – A Year After (2010) 
p. 3. 

196 Ibid. 
195 Der Generalbundesanwalt beim Bundesgerichtshof, Ermittlungsverfahren gegen Oberst Klein (2010) 47–50. 
194 Ibid. 

193 J Goetz, K von Hammerstein and H Stark, ‘Kunduz Affair Puts German Defense Minister under Pressure’ 
Spiegel Online (Hamburg, 19 January 2010) 
https://www.spiegel.de/international/germany/kunduz-affair-puts-german-defense-minister-under-pressure-a-672
703.html  accessed 21 April 2026.  

192 Ibid. 
191 Marchant, p.60-61. 
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standard allows for a degree of subjectivity, meaning, as illustrated by this case, that different 

legal conclusions may arise from the same set of facts. 

Moreover, the case highlights that the obligation to take precautions is not limited to the 

initial decision to attack but extends throughout the operation.199 The precautionary principle 

imposes a continuing duty to assess and reassess the available information, including the 

obligation to suspend or cancel an attack if new information calls into question the legality of 

the strike.200 The German legal assessment, however, appeared to adopt a more limited 

interpretation of this obligation, suggesting that once the absence of civilians had been 

established, no further precautions were required.201 This interpretation does not adequately 

reflect the dynamic nature of targeting decisions or the need to continuously engage with and 

reassess evolving intelligence.  

Another important aspect to draw from this case is how difficult it is to assess these issues 

from the outside. Much of the relevant material remains classified and even in this case where 

more information is available than usual, the full picture is still incomplete.  This not only 

complicates legal analysis but also limits the development of CIL as State practice cannot be 

fully observed or evaluated. The fact that much of the available information derives from 

partial disclosures, leaked reports and secondary accounts makes the factual basis for legal 

assessment both incomplete and open to dispute. 

This lack of transparency directly affects the question of responsibility. Where key elements 

of the intelligence process remain inaccessible, it becomes difficult to establish how 

information was shared, assessed and relied upon in practice. This is particularly relevant in 

the context of Article 16 ARSIWA, where responsibility depends on demonstrating both 

knowledge and a sufficiently close connection between the assistance provided and the 

wrongful act. In such cases, the evidentiary threshold risks becoming difficult to meet, not 

because the legal framework is inapplicable, but because the necessary facts are unavailable.  

As a result, the allocation of responsibility risks remaining focused on the most visible actor, 

typically the State carrying out the attack, while the role of other actors involved in the 

intelligence process is more difficult to scrutinise. 

201 EV Henn, ‘The Development of German Jurisprudence on Individual Compensation’ (2014) 12 JICJ, p.615, 
629.  

200 Ibid.  
199 M Bothe and others, New Rules for Victims of Armed Conflict (2013) p. 363. 
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Seen in light of the discussions in the preceding chapters, the Kunduz case helps clarify how 

the legal standards of good faith and due diligence operate. The assessment carried out by the 

German authorities focused on whether the commander acted reasonably on the basis of the 

information available at the time, rather than on the outcome of the strike. In that sense, the 

case confirms that the law accepts a degree of uncertainty, provided that commanders engage 

with the available intelligence in a serious and responsible manner. 

At the same time, the case exposes the limits of this approach. While the legal analysis 

centres on the conduct of the commander, it leaves largely unaddressed how the quality of the 

underlying intelligence should be evaluated, particularly when it is incomplete or based on 

narrow sources. This becomes especially relevant when viewed alongside the discussion of 

due diligence in the previous chapter. If the obligation is to take all feasible precautions, the 

question is not only whether the available information was relied upon in good faith, but also 

whether sufficient effort was made to question its reliability in the first place. 

In comparison to the Hawija airstrike, in the Kunduz case, the issue concerns the internal 

assessment of intelligence by the intelligence-giving / decision making State. In Hawija, the 

challenge shifts to reliance on intelligence provided by another State. Read together, the cases 

demonstrate that uncertainty is not confined to the final targeting decision itself, but is 

embedded throughout the broader intelligence-sharing process. Yet while legal scrutiny tends 

to focus on the actor carrying out the strike, the processes through which intelligence is 

produced, filtered and shared often remain less visible and less clearly accounted for within 

the legal assessment. 

Conclusion 

This thesis has examined the legal framework governing intelligence sharing in multinational 

military operations, focusing on the interaction between the primary obligations under IHL 

and the secondary rules of State responsibility. The analysis has demonstrated that while 

responsibility for complying with precautionary obligations in attack generally rests with the 

acting State, the ability to exercise independent judgment may be limited where operational 

decisions rely on intelligence provided and controlled by other States. 

A central conclusion is that this dynamic gives rise to a structural misalignment between legal 

responsibility and effective control. IHL presupposes that the acting State is capable of 
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assessing the reliability of the information on which it bases its targeting decisions. In 

practice, however, such assessments are frequently conducted on the basis of intelligence that 

is filtered, classified and only partially accessible. This calls into question whether the current 

legal framework adequately captures the realities of decision-making in contemporary 

multinational operations.  

The examination of Article 16 ARSIWA further illustrates both the relevance and the 

limitations of the law of State responsibility in addressing this misalignment. While the 

provision provides a conceptual basis for extending responsibility to assisting States, its 

application in intelligence-sharing contexts remains uncertain. In particular, the diffuse nature 

of intelligence as a form of assistance complicates the establishment of a sufficiently direct 

causal nexus, while the uncertainty surrounding the mental element leaves open fundamental 

questions regarding the threshold of knowledge required. As a result, the framework risks 

under-regulating situations in which the conduct of multiple States contributes, in a 

cumulative and interdependent manner, to potentially unlawful outcomes. 

As demonstrated throughout this thesis, intelligence-sharing arrangements are often 

characterised by asymmetries in both capability and access to information. States with more 

advanced intelligence infrastructures may exercise significant influence over the information 

environment in which operational decisions are made, while partner States may rely on 

intelligence that they are unable to independently verify which creates an uneven power 

dynamic. The allocation of responsibility exclusively to the acting State risks obscuring the 

role of those actors who shape the underlying informational basis of the decision. This 

dynamic raises concerns about the emergence of uneven responsibility in which States with 

greater control over intelligence may, in practice, avoid meaningful scrutiny, while those 

executing operations bear the primary legal burden. Where intelligence is shared without full 

transparency and where its reliability cannot be independently assessed, there is a risk that the 

existing framework enables forms of indirect influence over military operations without a 

corresponding allocation of responsibility. 

These structural limitations mean that the legal framework increasingly depends on standards 

such as good faith and due diligence to manage uncertainty and regulate conduct in situations 

where full transparency is not possible. However, this reliance is not without difficulty. Good 

faith presupposes a degree of trust between cooperating States, particularly in 

intelligence-sharing arrangements. Yet where States operate under differing strategic interests 
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and with varying levels of transparency, it is difficult to rely on such trust as an effective 

safeguard. 

The growing instability of the global security landscape, characterised by multiple concurrent 

conflicts and shifting patterns of cooperation, has placed increasing pressure on the 

functioning of multinational frameworks. Reliance on shared intelligence and on the good 

faith of partner States remains an operational necessity but still, it may constitute a potential 

source of vulnerability. The effectiveness of the legal framework examined in this thesis 

depends, to a significant extent, on the existence of a baseline level of trust between 

cooperating States. However, where such trust is weakened, whether due to diverging 

strategic interests, reduced transparency, or broader geopolitical tensions, the assumptions 

supporting this framework become increasingly difficult to sustain. 

These challenges are compounded by the classified nature of intelligence. The fact that the 

information underlying targeting decisions is often inaccessible to external scrutiny has 

important implications for accountability. Courts, investigators and the broader public are 

frequently required to assess the legality of conduct on the basis of incomplete information, 

limiting the ability to fully evaluate whether international legal obligations have been met. 

This lack of transparency not only affects individual cases, but may also have broader 

systemic consequences. Where State practice cannot be meaningfully scrutinised, the 

development and clarification of CIL may be hindered, as the underlying conduct remains 

partially classified.  

The challenges identified in this thesis extend beyond technical questions of attribution and 

knowledge. They point to a more fundamental tension within the legal framework itself, 

namely its reliance on forms of cooperation that may be increasingly fragile in practice. 

Revisiting how responsibility is conceptualised and allocated in intelligence-sharing contexts 

is not only a matter of legal clarification, but also of ensuring that the law remains capable of 

regulating military decision-making in an evolving and uncertain international order. 

Ultimately, what can be concluded is that while the existing legal framework provides 

important tools for regulating the use of intelligence in military operations, it does not fully 

resolve the challenges arising from the realities of intelligence sharing. The tension between 

responsibility and control, the limitations imposed by classification and the reliance on trust 

based standards indicate that further clarification and development of the law may be 
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necessary. Greater attention should therefore be given to the role and responsibility of States 

that enable or substantially shape military operations through the provision of intelligence, 

particularly in situations where the acting State is unable to independently verify the 

information on which it relies. Otherwise, there is a risk that the current framework places the 

primary legal burden on the State carrying out the operation, while the influence exercised by 

intelligence-providing States remains insufficiently scrutinised.  

This thesis also demonstrates the need for clearer standards regarding the extent to which 

acting States must independently assess and verify shared intelligence before relying upon it 

in targeting decisions. Since intelligence-sharing and trust-based cooperation remain 

operational necessities within multinational operations, the challenge lies in balancing 

operational effectiveness with the need to ensure that legal responsibility reflects the realities 

of how contemporary military operations are planned, shaped and executed. 
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