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1 Introduction

1.1 Background

In LOAC, a clear distinction is made between the mutually exclusive categories of civilians and
combatants. Members of the armed forces are combatants, which, inter alia, makes them
legitimate military targets and gives them the right to participate directly in hostilities.
Conversely, civilians hold no such right and lose their protection of being targeted if they
directly participate in hostilities.! Considering the rights which attach to the combatant status,
deciding which legal status one holds under international law is of significant importance.>

Although the concept of combatants and civilians may appear uncomplicated in relation to
soldiers, it can become problematic in relation to other armed agencies of a State, such as the
police force. On one hand, police officers are typically organized, in uniform and equipped with
firearms,® which gives the impression of a fighting role in the case of an armed conflict. On the
other hand, their tasks vary from law enforcement, coercive power over citizens and a
dimension of social work,* which rather gives the impression of a civilian role. This spectrum
of police tasks makes it difficult to sort police officers into the binary categories of combatants
and civilians. Also, it must be assumed that there is a need for continued policing functions post
the outbreak of hostilities, which raises questions as to what tasks the police should carry out
in an armed conflict.

In Sweden, police officers hold a “temporary” combatant status, giving them status as
combatants as long as they participate in the defence of Sweden. When Swedish police officers
return to their ordinary tasks, they go back to be considered civilians, see 3 § of the Swedish
Ordinance concerning the Status of Total Defence Personnel according to International Law
(totalforsvarets folkrittsforordning (1990:12)).° In other words, the Swedish legislation is
founded on an interpretation of international law which would allow for a change of legal status
(forth and back) post the outbreak of hostilities. Hence, the Swedish legislation raises important

questions in regard to what legal status police officers in international armed conflicts should

' APV Rogers, Law on the Battlefield (3™ edn, Manchester University Press, 2012) p. 11; Nils Melzer,
International Humanitarian Law — A Comprehensive Introduction (ICRC, 2019) p. 80; Yoram Dinstein, The
Conduct of Hostilities under the Law of International Armed Conflict (4" edn, Cambridge University Press,
2022) p. 46.

2 Emily Crawford and Alison Pert, International Humanitarian Law (3" edn, Cambridge University Press, 2024)
pp- 98-99; Rogers (2012) p. 36.

3 See subsection 2.2

4 Michael Rowe et al., Introduction to Policing (4" edn, Thousand Oaks: SAGE Publications Inc, 2023) p. 6;
Steven M. Cox et al., Introduction to Policing (5" edn, Thousand Oaks: SAGE Publications Ltd, 2024) p. 8.

5 SOU 2025:57 pp. 194-197.



have and the legal consequences of that categorisation, as well as the legitimacy of a temporary
combatant status, which the thesis investigates further.

In short, the thesis will show that there are several legal consequences with having police
officers as combatants, as well as with having police officers as civilians. Police officers with
combatant status will hold combatant immunity and the right of POW-status, but will also be
legitimate military targets and put civilians in their vicinity at risk of attack. The author is of
the opinion that protection of civilians must be prioritized, although acknowledges the legal
issues which may arise when police officers with civilian status directly participate in hostilities.
Given the nature and tasks of police work, police officers are more prone to be exposed to
threats and violence than civilians are. It can in a way be said to be a risk one accepts when
becoming a police officer, similarly as one who joins the armed forces must accept the risk of
being killed in combat. Therefore, police officers should accept the lack of combatant immunity
and right of POW-status and be civilians, not combatants. That is a view which corresponds to
the obligation to take precautions against the effects of attack and reduces any practical issues
concerning police weapons and equipment. Further, the thesis recognises several issues with
the Swedish temporary combatant status. Such legislation can hardly be considered compatible
with international law, as the legal arguments provided in support of a temporary combatant

status are found to be insufficient.

1.2 Purpose and Research Questions

The purpose of this thesis is to examine the legal consequences of having police officers with
combatant status, especially the Swedish legislation regarding “temporary” combatant status
for police officers and if such legislation is compatible with international law.
The questions are thus the following:
o Are there any legal consequences of giving police officers status as combatants? If yes;
what are the legal consequences under international law?
o Is there support for a “temporary” combatant status under international law?
Necessary subsidiary questions:
e What are the legal requirements for combatant status?
e What are the motives for giving police officers combatant status?
e Does giving police officers combatant status effect:
o Policing?

o The protection of civilians?



1.3 Delimitation

For reasons of limitations will the thesis only assess the legal status of police officers in
international armed conflicts. Thus, policing in regard to the law governing non-international
armed conflicts or the law of occupation will not be discussed. Further, the thesis will only
discuss police officers, even though there are additional armed branches of law enforcement
and border patrol such as coast guard and customs officers whose legal status in international

armed conflicts is suitable for further studies.

1.4 Outline

The thesis begins with an introduction to the topic, research question and delimitation. The
thesis will further explore the role of the police officer, the categories of combatants and
civilians and the legal consequences of having police officers as either combatants, civilians or
“temporary” combatants. Chapter 2 will outline the role of the police officer in peacetime, and
the key differences between the police and the military. Chapter 3 will establish the definition
and elementary elements of combatant status, as well as the status as civilian. Chapter 4 will
explore the concept, advantages and issues with having police officers as combatants.
Conversely, chapter 5 will explore the concept, advantages and issues with having police
officers as civilians. Chapter 6 outlines the Swedish model with police officers as “temporary”
combatants, the advantages and issues with such status, and critically evaluates if there can be
a temporary combatant status under international law. Chapter 7 includes a general discussion
based on the findings in chapter 4, 5 and 6. Last of all will the conclusions drawn be presented

in chapter 8.



2 The Role and Tasks of the Police Officer

2.1 Policing and Police Tasks

Every society needs specifically designated citizens tasked with settling disputes among its
members. This includes apprehending those who potentially have violated the rights of others
and bringing them before courts with the authorization to sanction unwanted behaviour. Thus
arises the need for the police officer.°

Traditionally, the three main police tasks are order maintenance, crime prevention and law
enforcement,’ although there is no common definition or exhaustive list of the role and
objectives of police officers.® Some guidance can however be obtained from the concept of
policing, which is typically associated with law enforcement, use of force, coercive power over
citizens and a dimension of social work.” Police officers are expected to apprehend criminals,
prevent crime by patrolling, resolve disputes and recover stolen property. '° It can thus be noted
that police officers perform a variety of diverse and complex tasks, both related to crime control
yet also a broader public service.!! This can be summarized by the first key principle of policing,
identified by the Independent Policing Commission: “The basic mission of the police is to
improve the safety and well-being of the people by promoting measures to prevent crime, harm
and disorder.”'? This principle corresponds with 1 § of the Swedish Police Act (polislagen
(1984:387)), which states that the work of the police shall aim to maintain public order and
security and otherwise ensure protection and other assistance to the public. To achieve these
results, police officers are required to intervene in the private affairs of citizens. '3

Considering the traditional perception of policing, it must be uncontroversial to establish
that the popular as well as the political understanding of police work focus on the crime fighting
role. Factual and fictional representation of policing and crime focus heavily on the police
response to violent offences, such as news coverage and documentary programmes. This leads
to a partial and selective portrayal of policing.!* Connected to this is the police monopoly of

legitimate use of force, as the ability to use force against fellow citizens has been argued to

6 Cox et al. (2024) p. 7.

7 Ibid p. 139.

8 Ibid p. 140.

° Rowe et al. (2023) p. 6; Cox et al. (2024) p. 8.
10 Cox et al. (2024) p. 138.

11bid p. 8; Rowe et al. (2023) p. 6.

12 Rowe et al. (2023) p. 9.

13 Cox et al. (2024) p. 8.

14 1bid p. 139; Rowe et al. (2023) p. 7.



constitute the defining task assigned to police officers.!> In practice however, routine police
work is mainly characterized by order maintenance and service-related tasks rather than strict
law enforcement. '

It can thus be concluded that the variety of tasks which police officers perform leads them
to move and patrol among the civilian population, as well as locating police stations in central
parts of cities, close to the citizens. Everyday police work is characterized by extensive
interaction with citizens, and less crime-fighting than might be anticipated given the portrayal

of policing in the media.

2.2 Police Equipment, Organization and Accountability

One of the most distinctive elements of the police officer is undeniably the police uniform,
which demonstrates the association of the police officer with the police department. Clothing
serves as a mental shortcut in order to determine an individual’s occupation, authoritativeness, '’
and even legitimacy among police officers themselves.'® In other words — the uniform
represents that the individual acts on authority of the state and has a mandate to use force and
coercion.

Traditionally, police forces are hierarchically organized with the personnel divided by rank,
with different levels of authority which resembles military ranks. The ranks can differ
depending on the country or police force.'” As an example, in Canada the ranks range from
Police Chief and Superintendent to Inspectors, Sergeants, Detectives and Constables.?’ The
organization may also depend on whether it is a civilian law enforcement agency, or a
militarised agency such as the Gendarmerie in France and the Carabinieri in Italy.?!

Given the extensive powers afforded to police officers, it must consequently exist adequate
accountability powers to be able to hold individual police officers responsible for any

inadequate acts carried out.?? That is especially relevant in relation to police officers who claim

combatant status.?* In the UK, those powers are held by bodies such as the Independent Office

15 Rowe et al. (2023) p. 10.

16 Ibid p. 10; Cox et al. (2024) p. 4.

17 Mohd Razali Alias and Arsiah Bahron, *Review on Police Uniform Perception’ [2019] 808, pp. 809-810.
18 Elise Sargeant and Rylan Simpson, ’In the Eye of the Powerholder: Examining the Relationship between
Uniform and Accoutrement Combinations and Police Self-legitimacy’ [2024] 358, pp. 358-375.

19 Karen S. Hanson, ’A Guide to U.S. Police Ranks in Order’ (4l Criminal Justice Schools, 16 March 2026)
<https://www.allcriminaljusticeschools.com/law-enforcement/police-chain-of-command/> (accessed 2026-03-
26).

20 Claude L. Vincent, Police Officer (Carleton University Press, 1994) pp. 33-34.

21 Dinstein (2022) p. 138.

22 Cox et al. (2024) p. 283.

23 This will be further discussed in subsection 4.3.1.



https://www.allcriminaljusticeschools.com/law-enforcement/police-chain-of-command/

for Police Conduct (IOPC) and elected Police and Crime Commissioners (PCCs).?* In Sweden,
officers suspected of having committed a criminal offence may be the subject of investigation
by the Department of Special Investigations (Avdelningen for sirskilda utredningar).?® In the
U.S., a similar function is provided by Internal affairs units, who investigate complaints
regarding police misconduct. Other methods of accountability include public protests, litigation
and citizen oversight groups. To successfully implement such methods, uniform standards of
accountability must be established, maintained and the implementation supervised.?® Just as
any other citizen, police officers who commit crimes either on or off duty may be criminally
prosecuted and punished. In addition, they can also be charged with violating the policy of their

police department, which may lead to disciplinary action.?’

2.3 The Military and the Police — Two Different Entities

The distinction between military and police roles has been subject to considerable research and
debate,?® and that is not without a good reason. In one way, it is difficult to establish a red line
between what is a task for the police, and what is a strict military matter. That is particularly
relevant in regard to counterterrorism and international peace operations.? Additionally, there
is a constant ongoing transfer of both personnel and knowledge between the two organizations,
which tend to generate the impression of a mandate overlap.3°

In this regard, it must be stated that both police officers and soldiers are trained to carry out
different tasks.3! As opposed to the typical tasks carried out by police officers listed above under
subsection 2.1, soldiers are trained to confront, and if necessary, kill organised enemies,??> while
police officers may only use force and firearms if other means remain ineffective or without

any promise of achieving the intended result.?® The military constitutes a State’s last resort of

24 See Rowe et al. (2023) pp. 73-88.

2 Polisen, >Avdelningen for sirskilda utredningar’ (Polisen, 4 November 2025) <https:/polisen.se/om-
polisen/granskning-och-utredning-av-polisen/sarskilda-utredningar/sa-jobbar-su/> (accessed 2026-04-24).

26 Cox et al. (2024) pp. 284-285.

27 Ibid pp. 285-286.

28 See for instance Cornelius Friesendorf, The Military and Law Enforcement in Peace Operations: Lessons from
Bosnia-Herzegovina and Kosovo (Geneva Centre for the Democratic Control of Armed Forces (DCAF), 2010);
Dale Stephens, ‘Military Involvement in Law Enforcement’ [2010]; Kristine Eck, ‘Police Deployment in Armed
Conflict: A Typology and Multi-case Application [2025]; Omeed S. Ilchi et al., ‘“The Police-Military Equivalency
Hypothesis, Revisited: A National Examination of Citizen Perceptions of Police Officers as Soldiers [2025].

2 Friesendorf (2010) p. 2; Stephens [2010] 453, p. 453.

30 Eck [2025] 465, pp. 481-482.

31 Tbid pp. 469-470.

32 Friesendorf (2010) p. 1.

33 UN Universal Instrument, *Basic Principles on the Use of Force and Firearms by Law Enforcement Officials’
(7 September 1990) para. 4.
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coercive power, and cannot afford to fail. Conversely, failure is inevitable in policing. Wars
eventually end, but policing does not.*

Considering the popular understanding as well as media representation of police officers as
primarily crime fighters, in addition with an extended focus on police militarization,* Ilchi et
al. (2025) have established the term police—military equivalency. Their study concluded that
police militarization results in citizens developing the perception of police—military
equivalency, meaning that they view police officers as soldiers fighting crime rather than being
public servants.*® In my view, police-military equivalency could very well be a contributing
factor to the view that police officers might be fit to fight regular wars in addition to fighting

crime,?” which would then constitute an argument for giving them status as combatants.?®

3 Combatants and Civilians

3.1 Introduction

One of the most elementary principles of LOAC is undeniably the principle of distinction in
article 48 of AP I, meaning that parties to a conflict hold the legal obligation to distinguish
between combatants and the civilian population, and shall only direct their operations against
military objectives.®® In order to further analyse the legal classification of police officers in
international armed conflicts, it is of value to address the definitions of combatants and civilians
under LOAC.

In short, combatants are members of the armed forces of the parties to an international armed
conflict, with some exceptions as to medical and religious personnel who fulfil humanitarian
functions.*® The two primary parts of combatant status is the right of POW-status and the right
to participate directly in hostilities, also known as combatant immunity. Therefore, combatants
cannot face prosecution for acts carried out during hostilities, as long as they do not violate
LOAC.* Consequently, combatants can be targeted with lethal force as long as they remain

combatants in a legal sense,*” the exception being if they are hors de combat as defined in article

34 Friesendorf (2010) p. 20.

35 Ibid p. 12.

36 IIchi et al. [2025].

37 See also Abigail R. Hall, ’Police Use of Military Tools Presents a Growing Danger’ (The Independent Institute,
5 June 2025) <https://www.independent.org/article/2025/06/05/police-military-tools/> (accessed 2026-03-27).

38 This will be further discussed under chapter 4.

3 Rogers (2012) p. 11; Melzer (2019) p. 80; Dinstein (2022) p. 46.

40 Melzer (2019) p. 81.

4 Knut Dérmann, *Unlawful Combatants [2015] para. 4.

4 Dinstein (2022) pp. 47-48.
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41 of AP I. In addition to the rights, combatants hold the obligation to distinguish themselves
from civilians, and to carry their weapons openly.** How they distinguish themselves is
however up to the military authority in question, relying on good faith.** Considering the rights
which attach to the combatant status, defining who may and may not participate directly in

hostilities is of significant importance.*

3.2 Combatants

As to the law, article 4(A) GC III is generally considered to outline the elementary legal
provisions of combatant status, where personnel under article 4(A) (1-3 and 6) are considered
to be combatants. The main category of combatants are members of the armed forces, which
include everyone who belongs to the armed forces of a Party to the conflict who may directly
participate in hostilities. This includes volunteer forces and militias yet excludes members of
the armed forces who are not permitted to directly take part in hostilities.** The wording in
article 4(A) GC III corresponds to article 13(1-2) in GC I and GC 1I.

The term “combatant”, although not explicitly stated or defined in GC I-III, is found in article
43(2) of AP 1. Article 43(2) states that members of the armed forces of a Party to the conflict
are combatants, thus holds the right to participate directly in hostilities. The function of article
43(2) AP I is to supplement article 4 of GC 111, declaring that members of the armed forces hold
status as combatants, since GC III regulates POW-status and not conduct of hostilities.*’
Further, article 43(1) of AP I defines “armed forces” and establishes that the armed forces shall
be subject to an internal disciplinary system, with the purpose to enforce compliance with
LOAC. Article 44 of AP I gives combatants as defined under article 43 the right of POW-status
and clarifies that violations of LOAC does not deprive combatants of this right, as well as
establishing the obligation of combatants to distinguish themselves from civilians in article
44(3).

On the whole, Dinstein has formulated the following seven conditions under the Hague- and
Geneva-conventions, in order to determine lawful combatant status:*® 1) Subordination to
responsible command; 2) fixed distinctive emblem; 3) carrying arms openly; 4) conduct in

accordance with LOAC; 5) organization; 6) belonging to a belligerent party and 7) non-

4 Rogers (2012) p. 12.

4 Ibid p. 43.

4 Ibid p. 36; Crawford and Pert (2024) pp. 98-99.

46 Dinstein (2022) pp. 46-47.

4T ICRC, ‘Commentary on the Additional Protocol (I) to the Geneva Conventions’ (1987) para. 1676-1677.
8 Dinstein (2022) pp. 59-65. See also Geoffrey Corn et al., The Law of Armed Conflict: An Operational
Approach (2" edn, Wolters Kluwer, 2019) pp. 224-225.
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allegiance to the detaining power. These conditions apply to both regular and irregular forces,
even though there is a presumption that regular forces meet all seven conditions of eligibility
of combatant status. It can further be recognised that some of the conditions, e.g. 1, 5 and 6
must be met collectively by the armed group, while conditions 3 and 7 concerns each member
of the armed group on an individual basis. Conditions 2 and 4 can be said to fall in between
collective and individual responsibility, where the group as a whole benefits from compliance
with the conditions, while each individual who fails to meet these criterions has to carry the
consequences of such failure.*

Furthermore, the categories of combatants and civilians are binary in the way that one is
either a combatant or a civilian, there is no middle ground, see article 50 of AP 1.°° In other
words — anyone who is not a combatant is considered to be civilian.®' If there is any doubt
whether a person is a combatant or not, that person is presumed to be a civilian under article
51(1) of AP 1.>2 However, if a person has committed a belligerent act and fallen into the hands
of the enemy, they must as of article 5 in GC III be held as a POW until their status has been
determined by a competent tribunal.

It has, primarily in U.S. and Israeli State practice, been suggested that a person who directly
takes part in hostilities without holding legal status as a combatant would be considered an
unlawful combatant.>® Proponents of an unlawful combatant status claim that article 44(4) of
AP I support the concept of a combatant status without all of the rights which usually attach to
a combatant,>* as well as article 43(2) of AP I concerning members of the armed forces who
are not combatants.> Such an approach would suggest a third status under LOAC, in addition
to civilians and combatants, where individuals would hold neither the rights of a combatant nor
the protection of a civilian. However, there is little legal support for the existence of an unlawful
combatant status,’ and the term unlawful combatant does not appear in any treaties of LOAC.%’
Rather, persons who directly take part in hostilities without holding legal status as a combatants
ought to be protected under article 4 of GC IV.%® As to the law, a person’s loss of protection

against direct attack can therefore never depend on the informal categorization as an unlawful

4 Dinstein (2022) pp. 65-68.

50 Crawford and Pert (2024) p. 99. For a different opinion, see Dinstein (2022) p. 164.
5 Rogers (2012) p. 12.

2 Melzer (2019) p. 85.

53 See Dinstein (2022) pp. 50-55; Corn et al. (2019) pp. 229-231.

5% Corn et al. (2019) pp. 231-233.

55 Dinstein (2022) p. 164.

%6 See Crawford and Pert (2024) pp. 113-116.

57 Dérmann [2015] para. 3; Melzer (2019) p. 84.

38 Dérmann [2015] para. 50.
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combatant. Instead, this must be based on the individual’s membership in the armed forces of
a party to the conflict, or if he or she directly participates in hostilities.>® Aside from the legal
perspective, Corn et al. nevertheless conclude that there is a considerable amount of support for
the concept of unlawful combatants ‘on the battlefield’.®

It shall also be mentioned that violations of the principle of distinction, i.e. attacks on
prohibited targets such as civilians, may constitute war crimes under international criminal
law.%! If an attack were to be directed intentionally against the civilian population as such or
against individual civilians not directly participating in hostilities, such an attack could
constitute the war crime of attacking civilians under article 8(2)(b)(i) of the Rome Statute. To
constitute a war crime, the act must consist of the following elements: 1) The perpetrator
directed an attack; 2) the object of the attack was a civilian population as such or individual
civilians not taking direct part in hostilities; 3) the perpetrator intended the civilian population
as such or individual civilians not taking direct part in hostilities to be the object of the attack;
4) the conduct took place in the context of and was associated with an international armed
conflict and 5) the perpetrator was aware of factual circumstances that established the existence
of an armed conflict.®? In the same manner, acting in a way which leads an adversary to believe
that one falsely is protected under international law as a civilian, with an intent to betray that
confidence, would constitute an act of perfidy. It is further prohibited to kill, injure or capture

an adversary by an act of perfidy, see article 37(1) of AP I.

3.3 Civilians

Civilians are in article 50(1) of AP I defined negatively as everyone who are not members of
the armed forces of a belligerent party or participants in a levée en masse.®> Conversely to
combatants, civilians may according to article 51(2) of AP I not be targeted and hold no right
to take direct part in hostilities.®* If civilians however do directly participate in hostilities, they
lose their protection of being targeted for the duration of their participation, see article 51(3) of
AP 1.5 In other words — civilians may be subject to attack as if they were combatants for the

duration of their direct participation in hostilities.®® This does not, however, mean that civilians

% Melzer (2019) p. 84.

60 Corn et al. (2019) pp. 231-232.

61 Robert Cryer et al., An Introduction to International Criminal Law and Procedure (4* edn, Cambridge
University Press, 2019) p. 283.

2 ICC, ‘Elements of Crimes’ (2011) for article 8(2)(b)(i).

8 Melzer (2019) p. 85; Corn et al. (2019) p. 222; Dinstein (2022) p. 164.

64 Rogers (2012) p. 12.

65 Crawford and Pert (2024) pp. 98-99; Dinstein (2022) p. 161.

% Melzer (2019) p. 86.
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who take direct part in hostilities become combatants in a legal sense.®” It shall also be
mentioned that even though civilians directly participating hold no combatant immunity and
lose their protection of being targeted for the duration of their participation, they are still
protected under international human rights law.5®

While considering whether the tasks police officers carry out can amount to direct
participation in hostilities, it shall be acknowledged that there is no legal definition of “direct
part in hostilities”,% even though the notion should be interpreted more narrowly than simply
contributing to the war effort.”” The ICRC commentary does however point out that the
protection of civilians depends on the condition that they abstain from all hostile acts. Hostile
acts are further defined as acts ““...which by their nature and purpose are intended to cause
actual harm to the personnel and equipment of the armed forces.””!

Melzer sets out the following requirements for an act to amount to direct participation in
hostilities: 1) The harm likely to result from the act must be either specifically military in nature
or involve death, injury or destruction (threshold of harm); 2) there must be a direct causal
relation between the act and the expected harm (direct causation); 3) the act must be an integral
part of the hostilities occurring between parties to an armed conflict and 4) therefore, aim to
support one belligerent party to the detriment of another (belligerent nexus). In summary, the
concept of direct participation in hostilities may be described as acts which support a belligerent
party by directly harming its enemy, either by causing military harm or by inflicting injury,
death or destruction on objects or persons protected against direct attack.”” As to these
requirements, the threshold of harm has been heavily criticised, as critics claim that the act of
e.g. supplying parts to a known bomb maker would not amount to this threshold. In this regard,
it shall be stated that the U.S. approach to direct participation extends further and in addition
includes: “...certain acts that are an integral part of combat operations or that effectively and

substantially contribute to the adversary’s ability to conduct or sustain combat operations.”’?

7 Crawford and Pert (2024) p. 121.

% Ibid pp. 282-286; Melzer (2019) pp. 27-30.

% Crawford and Pert (2024) p. 121. See also Melzer (2019) p. 87.

"0 Rogers (2012) pp. 12 and 15.

"I ICRC, ‘Commentary on the Additional Protocol (I) to the Geneva Conventions’ (1987) para. 1942.
2 Melzer (2019) p. 87.

3 Corn et al. (2019) pp. 239-242.
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4 Police Officers as Combatants

4.1 How Police Officers can Acquire Combatant Status

If an armed law enforcement agency is incorporated into the armed forces as in the meaning of
article 43(3) of AP I, thus becoming part of the armed forces, members of said law enforcement
agency are then considered combatants, see article 43(2) of AP I. Further, article 43(3) states
that whenever a Party to a conflict incorporates a paramilitary or armed law enforcement agency
into its armed forces, it shall so notify the other Parties to the conflict. It can therefore be
discussed if the law enforcement agency must be incorporated into the armed forces and all
Parties to the conflict must be notified for members of armed law enforcement agencies such
as police officers to gain combatant status, or if police officers can acquire combatant status
without formally being incorporated into the armed forces.

If an armed law enforcement agency is not incorporated into the armed forces, members of
said law enforcement agency should then have to meet the elements of combatant status
presented above under subsection 3.2 to gain such status.”* Members of a police force should,
at least in theory, be able to meet all or most of these elements and therefore successfully qualify
as combatants.” A majority of police officers wear uniforms which should qualify as a fixed
distinctive emblem. Uniformed police officers additionally tend to carry their equipment
openly. Further, since police officers must respect human rights and the domestic legal
framework they operate under, it can be assumed that they as combatants will continue to
respect the laws and customs of war.”® Moreover, a police force is usually organized, belongs
to a party to the conflict and holds no other allegiances.

The ICRC commentary is however not entirely clear on the matter. During the drafting of
article 43, it was suggested that police forces should be excluded from the armed forces of a
State, unless domestic legislation stated otherwise. It was in addition noted that the function of
the combatant and that of domestic law enforcement ought to be incompatible.”” The
commentary does further conclude that uniformed units of law enforcement agencies can be
members of the armed forces if the adverse Party is notified.”®

Lamont and Ericson acknowledge that article 43(3) of AP I does specify that an obligation

to notify the other Parties to the conflict emerge when an armed law enforcement agency is

" Patrycja Grzebyk, *The Status of Police in Armed Conflicts’ [2018] 105, p. 112.

75 Subordination to responsible command will be discussed under subsection 4.3.

76 Grzebyk [2018] 105, pp. 112-114; Eck [2025] 465, p. 471.

"7ICRC, ‘Commentary on the Additional Protocol (I) to the Geneva Conventions’ (1987) para. 1682.
78 Ibid para. 1683.
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incorporated into the armed forces of a State, but does not contain any clarification whether
when and how armed law enforcement actors may become combatants.” As to the Swedish
regulation concerning police officers contributing to the defence of Sweden, this has generally
been interpreted as that Swedish police officers are not incorporated into the Swedish Armed
Forces in the meaning of article 43(3) in AP 1.%° Lamont and Ericson view the term
incorporation as if the police officers in question would be put under the command of the armed
forces. However, although Swedish police officers are not incorporated into the Swedish Armed
Forces, Lamont and Ericson argue that this does not exclude them from gaining combatant
status, since they can still be seen as an armed force of a State or fulfil the requirements under
article 4(A)(2) in GC 113" This is supported by Grzebyk, who clarifies that a notification under
article 43(3) of AP I is declaratory and does not affect the legal status of armed law enforcement
personnel.®? Dinstein however claims that police officers can be combatants if they have been
formally integrated into the armed forces of a State, as police officers otherwise must be viewed
as civilians in times of war.®3 It can yet be noted that Dinstein does not comment on whether
police officers can fulfil the requirements under article 4(A)(2) in GC III.

Henceforth, it can be concluded that if armed law enforcement actors may become
combatants in any other way than through formal incorporation into the armed forces is
unsettled and far from clear. In the following, the advantages and issues with having police
officers as combatants will be discussed regardless as to whether the police officers have been

incorporated into the armed forces or not.

4.2 Advantages of having Police Officers as Combatants

Considering the arguments provided by proponents of giving police officers combatant status,
the first and primary claim is simply that there will be a higher extent of personnel who can
fight and actively defend the State, especially before the armed forces have had the time to

mobilize.3* In addition to this, Nylén argues that (at least in Sweden), police officers have

7 Carina Lamont and Marica Ericson, ’Stridande poliser — rittsliga och operativa konsekvenser for
totalforsvaret’ in Anna-Sara Lind et al. (eds) Folkrdtten i svensk rdtt — Ett nytt decennium (Studentlitteratur,
2024) p. 422.

80 See SOU 1979:75 p. 21.

81 Lamont and Ericson (2024) p. 423; Grzebyk [2018] 105, pp. 112-114. This will be further discussed in Chapter
6.

82 Grzebyk [2018] 105, p. 109.

83 Dinstein (2022) pp. 137-138.

84 See Katja Nyberg, *Polisen méste vara en integrerad del av totalforsvaret — annars uppstér ett farligt glapp’
(Polistidningen, 26 November 2025) <https://polistidningen.se/2025/11/replik-polisen-maste-vara-en-integrerad-
del-av-totalforsvaret-annars-uppstar-ett-farligt-glapp/> (accessed 2026-03-31).
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become more and more specialised to handle serious crimes and incidents,®> while other
agencies and private security guards have gained responsibility for order maintenance and
service-related tasks.®® However, it may very well be questioned whether the capacity to handle
serious crimes can be considered equivalent to fighting in an armed conflict. As already been
discussed under subsection 2.4, police officers and soldiers are trained differently and conduct
different tasks.

Secondly, a commonly presented argument is that the enemy will not care about who is a
combatant or not, rather, they will attack all armed personnel in uniform. One of the proponents
of this argument, Nylén, argues that it is the enemy soldier who inevitably will decide which
legal status a police officer holds during a confrontation.®’” Therefore, police officers should be
granted combatant status in order to be able to defend themselves, and to enable their
participation in the defence of the State. In addition, police officers with combatant status will
result in a balance of power between the defending police officers and any invading adversaries,
as they then will operate under the same legal framework.%®

There is in my view a great danger in letting the belligerent party decide who is to be a legal
subject of attack. For instance, during the war between Russia and Ukraine, civilians are to a
great extent targeted by Russian soldiers.?® However, no voices are being raised in favour of
turning civilians into legitimate military targets. As I see it, the underlying basis of this
argument is that the legal status of civilian will not give any protection during hostilities.
Nevertheless, the protection afforded from a person’s legal status does not cease to exist after
an attack has been carried out. Rather, after the end of hostilities, when soldiers are held
accountable, an attack directed against civilians may constitute the war crime of attacking
civilians under article 8(2)(b)(i) of the Rome Statute.”® Also, it must be questioned that if the
enemy does not care about international law, why it then is important that police officers shall
have combatant status, if they will be targeted anyway. In this sense, we must remind ourselves
of the equality of belligerents,’! simply that two wrongs do not make one right. In other words
— one cannot call out an adversary for not acting in line with LOAC — if their own State does

not either. Otherwise, one loses all credibility in that matter.

85 Nylén [2025] 168, p. 174.

% See subsection 2.1.

87 Nylén [2025] 168, p. 177.

% Ibid pp. 168-170.

8 UN, ’Russian Army Committing Murder in Ukraine: Independent Rights Commission’ (UN News, 27 October
2025) <https://news.un.org/en/story/2025/10/1166189> (accessed 2026-04-02).

% See subsection 3.2.

1 See Melzer (2019) p. 17; Crawford and Pert (2024) p. 32.
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Concerning the argument that police officers with combatant status will result in a balance
of power between the defending police officers and the invading adversaries as they will operate
under the same legal framework, police officers with civilian status will still be able to use force
during an armed conflict, although they will be doing so in the form of direct participation in
hostilities. They will nevertheless lack combatant immunity and the right of POW-status.

Thirdly, considering the contemporary means and methods of warfare such as hybrid warfare
in contrast to the binary categories of peace and war,’? it has been suggested that police officers
with combatant status would be better suited to meet hostile acts balancing on the edge between
law enforcement and armed conflict.”® The validity of this argument can however be questioned,
as it has already been established that police officers with civilian status will be able to use
force in an international armed conflict, but they will be doing so in the form of direct

participation in hostilities.
4.3 Issues with having Police Officers as Combatants

4.3.1 Legal Issues

Concerning the various issues with police officers gaining combatant status, there are both legal
as well as practical issues. Starting with the legal issues, all though all States are sovereign and
can independently decide whether their police officers are combatants or not,’* States must at
the same time respect and comply with the requirements set by international law while drafting
domestic legislation on the matter.®® In this regard, the Council of Europe has in a resolution
recommended that “A police officer shall continue to perform his tasks of protecting persons
and property during war and enemy occupation in the interests of the civilian population. For
that reason he shall not have the status of ‘combatant’...”.”® The resolution can therefore serve
as guidance and should make it undoubtedly clear that there are issues with giving police
officers status as combatants with regards to international law.

Concerning the combatant condition of subordination to responsible command, it must be
discussed if the police chain-of-command can fulfil this condition, in other words if it can be

equivalent to the military chain-of-command. As previously discussed in subsection 2.2, police

92 See subsection 5.2.

%3 Nylén [2025] 168, pp. 173-175.

%4 Grzebyk [2018] 105, pp. 108-109.

%5 Carina Lamont, *Replik: Det #r den tillfilliga polisiira kombattantstatusen som skapar ett
forsvarsglapp’(Polistidningen, 28 November 2025) <https://polistidningen.se/2025/11/replik-det-ar-den-
tillfalliga-polisiara-kombattantstatusen-som-skapar-ett-forsvarsglapp/> (accessed 2026-04-02).

% See Council of Europe Res. 690 ‘Declaration on the Police’ (8 May 1979).
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forces are organized in different ways depending on the State, hence this discussion will outline
some key characteristics and factors of subordination to responsible command.

As to article 4(A)(2) of GC III, the condition of subordination to responsible command is
stated as: “a) that of being commanded by a person responsible for his subordinates”. The ICRC
commentary states that this condition both contain an element of structured hierarchy and the
element of accountability by commanders for their subordinate’s conduct. Some indicators that
a group fulfils the condition of subordination to responsible command are that the commander
on a regular basis leads, orders and plans operations, represses violations by subordinates and
supervises other activities. Further, commanders must be able to enforce discipline.®’

In addition, a commander may be criminally liable for war crimes committed by those under
his command. Under article 86(2) of AP I can a commander become criminally liable for war
crimes perpetrated by his subordinates that he has not ordered or in any other way participated
in, as long as he is aware or ought to be aware of the crimes and either has failed to prevent
them, or if the crimes have already been committed, has failed to take action so that the
offenders are brought to justice. Thus, command responsibility in AP I is an offence consisting
of neglect of duty, rather than participation in the crimes committed.”®

Under article 28 of the Rome Statute, command responsibility is dependent on the condition
of effective control of subordinates. The condition of effective control has further been the
subject of several cases before the ICTY,* which focus on de facto rather than de jure command
responsibility. Therefore, in order to constitute effective control, it is not sufficient for a
commander to simply outrank a soldier. Rather, the superior must have effective control in the
sense of material ability to prevent and punish subordinates who commit such offences. !

As to the question whether the police chain-of-command can fulfil the condition of
subordination to responsible command, it is my view that it can, although it may depend on the
police force in question as well as the structure and tactics.!’! Undeniably, there are key
differences between a major police force operating in a city with large numbers of police

officers commanded by superiors on site, and a sheriff in a smaller town operating

97 ICRC, ‘Commentary on GC III” (2020) paras. 1013-1014.

% Rogers (2012) pp. 320-321; Corn et al. (2019) pp. 751-752.

9 See Prosecutor v. Delalic, ICTY Case No. IT-96-21-A, appeals chamber judgment (20 February 2001);
Prosecutor v. Blaskic, ICTY Case No. IT-95-14-A, appeals chamber judgment (29 July 2004); Prosecutor v.
Galic, ICTY Case No. IT-98-29-A, appeals chamber judgment (30 November 2006); Prosecutor v. Strugar, ICTY
Case No. IT-01-42-A, appeals chamber judgment (17 July 2007); Prosecutor v. Halilovic, ICTY Case No. IT-01-
48-A, appeals chamber judgment (16 October 2007).

100 See Prosecutor v. Delalic, ICTY Case No. IT-96-21-A, appeals chamber judgment (20 February 2001) para.
377-378.

101 See also Grzebyk [2018] 105, 112-114.
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independently from superior officers. The same can be said concerning the difference between
a police force organized under the Department of Justice or Internal Affairs, and police forces
such as the Gendarmerie in France and the Carabinieri in Italy which are organized under the
Department of Defence.!?? The first example of a police force in the city with superiors with
insight in the tasks carried out should be able to meet the criteria as well as military-structured
police forces organized under the Department of Defence, while the second example with
independent police officers lacking active and present superiors might not fulfil the condition.

Furthermore, a central legal issue concerning police officers with combatant status connects
to the obligation to take precautions against the effects of attack, see article 58 of AP 1. Parties
to a conflict shall to the maximum extent feasible remove civilians and civilian objects from
the vicinity of military objectives, avoid locating military objectives within or near densely
populated areas and take any other necessary precautions to protect the civilian population,
individual civilians and civilian objects under their control against the dangers resulting from
military operations. In other words does article 58 of AP I place an obligation on all belligerents
to take all possible precautions for the benefit of their own population, which in any case must
be considered to be in that belligerent’s interest.!* In addition, the use of the term “feasible”
illustrates that no belligerent is obligated to do what would be unthinkable, or what would go
beyond a point where life of any civilians would be impossible. !

Thus, if a State gives police officers status as combatants, they become legitimate objects of
attack. Considering the tasks of the police officer as set out under subsection 2.1, this requires
police officers to move among civilians and locate police infrastructure such as police stations
in the middle of densely populated areas. Therefore, giving police officers status as combatants
will undoubtedly put the own population at great risk of harm from attacks directed against the
police, contrary to the obligation of taking precautions against the effects of attack. In contrast,
proponents of police officers with combatant status could claim that article 58 of AP I does not
place any duty on belligerents to arrange their armed forces in a way which would be beneficial
for the adversary.!% However, as will be further discussed in this thesis, whether police officers

with combatant status is beneficial for the State or not is open for debate and far from settled.

192 Dinstein (2022) p. 138.

103 JCRC, ‘Commentary on the Additional Protocol (I) to the Geneva Conventions’ (1987) para. 2240.
104 Tbid para. 2245.
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4.3.2 Practical Issues

Concerning the practical issues with police officers gaining combatant status, it shall initially
be mentioned that police and military, apart from being to different entities, operate under
different legal frameworks.'% Therefore, police officers are issued and use weapons and
equipment that is permitted in peace time but prohibited in war. A first example is ammunition,
since the typical police officer is armed with expanding bullets. That is to reduce the risk of
unintentional harm, yet the use of such ammunition would be a violation of the Hague
Declaration if it were to be used during hostilities.!?” Similarly, police officers may use tear gas
for riot-control, which is prohibited to use during hostilities under the Geneva Protocol.!%
Therefore, police officers with combatant status will face the issue of operating under different
legal frameworks at the same time, which in practice may result in consequences such as having
to carry two different sets of ammunition and constantly having to evaluate if they are enforcing
the law or engaging in hostilities. It is from my view indisputable that such an order is far from
desirable and will inevitably reduce the efficiency of the police force.

Furthermore, police officers are first and foremost trained for law enforcement, not for
battle.!%” In Sweden, it is since 1994 not compulsory to have completed military service in order
to enter the police academy, and there are no statistics on how many current Swedish police
officers who have any military training.!'% In addition, the majority of police officers with
military training ought to have their wartime assignment in the Swedish Armed Forces rather
than in the police force, and if not, it may be concluded that persons with military training can
in the case of an armed conflict voluntarily join the armed forces.!!! As far as policy arguments
goes, there are additional risks with blurring the line between law enforcement and military,
inter alia the risk that military forces will be excessively used for law enforcement. It shall also
be stated that police officers still contribute to the defence even in a non-fighting role, by

keeping civilians safe and maintaining public order and security.

106 Stephens [2010] 453, p. 454.

197 Samuel Longuet, *Permitted for Law Enforcement Purposes but Prohibited in the Conduct of Hostilities: The
Case of Riot Control Agents and Expanding Bullets’ [2016] 249, pp. 250-251.

198 Tbid p. 250.

19 Cox et al. (2024) pp. 118-120.

110°.SOU 2025:57 pp. 252-253.

11 per Hagstrom, *Polisen som kombattanter en risk for befolkningen’ (Polistidningen, 9 October 2025)
<https://polistidningen.se/2025/10/poliser-som-kombattanter-en-risk-for-befolkningen/> (accessed 2026-04-07).
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4.4 Concluding Remarks

The discussion above can briefly be summarized as balancing the advantage of having a higher
extent of personnel who can fight and actively defend the State, versus the legal and practical
issues which come with having police officers as combatants. As to the legal issues, although
police officers can fulfil most of the elements of combatant status, the main issues remain
regarding command-responsibility and the obligation to take precautions in defence. It is still
not settled whether the police chain-of-command can fulfil the condition of subordination to
responsible command, as it may depend on the police force in question as well as the structure
and tactics used. Concerning the obligation to take precautions in defence, police officers as
combatants will undeniably put civilians at risk, contrary to the obligation of taking precautions
against the effects of attack. As to the practical issues, the main issues remain in relation to
equipment, weaponry and training of police officers, where it can briefly be stated that police
officers are equipped and trained for law enforcement, not for combat operations.

On the whole, it can be concluded that there are advantages as well as major issues with
having police officers as combatants. Since the public perception of police officers includes the
image of police officers as heroes, there is a tendency to want police officers to continue to be
heroes in armed conflict, hence hold status as combatants. However, police officers are trained
and equipped to fulfil other tasks than directly participating in hostilities. Besides, police
officers as combatants will undeniably put civilians at risk of harm from attacks directed against
the police. Further, the concept of having police officers as civilians will be explored, as well

as any advantages and issues with such a concept.
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5 Police Officers as Civilians

5.1 Advantages of having Police Officers as Civilians

Contrary to the issues with having police officers as combatants which are discussed under
chapter 4, it can initially be stated that the advantages of having police officers as civilians
mirrors the issues with having police officers as combatants. Therefore, it shall first be stated
that police officers with civilian status align with the various obligations which States are to
obey under international law. This includes international agreements such as the Council of
Europe resolution mentioned under subsection 4.3.1,!'2 as well as the obligation to take
precautions against the effects of attack in article 58 of AP I. In relation to article 58 of AP I,
the major advantage with police officers with civilian status is connected to protection of
civilians from hostilities. Since police officers with civilian status will not be legitimate targets
of attack, as opposed to police officers with combatant status, police officers will be able to
fulfil the main police tasks of order maintenance, crime prevention and law enforcement!!?
without putting civilians in harm’s way while doing so.

In addition, any uncertainty regarding if police officers can fulfil the combatant elements
may be avoided if police officers instead hold civilian status, especially if the police chain-of-
command can fulfil the combatant condition of subordination to responsible command. Also,
any practical issues concerning the use of weapons and ammunition will be avoided, given that

police officers do not directly participate in hostilities.

5.2 Issues with having Police Officers as Civilians

Just as concerning the advantages with having police officers as civilians, the issues with having
police officers as civilians mirrors the advantages with having police officers as combatants.
Therefore, police officers with civilian status will, contrary to the advantages discussed under
subsection 4.2, lead to a lower extent of personnel who can fight and actively defend the State.

Additionally, police officers with civilian status will suffer from a “legislation gap”, since
police officers with civilian status and invading adversaries will not operate under the same
legal framework. This may become problematic in relation to hybrid warfare,''* or when police

officers are to engage against adversaries in times where it is uncertain whether LOAC due to

112 Council of Europe Res. 690 ‘Declaration on the Police’ (8 May 1979).

113 Cox et al. (2024) p. 139.

114 See Frank G. Hoffman, "Hybrid Warfare and Challenges [2009] 34, pp. 36-38; James K. Wither, ‘Making
Sense of Hybrid Warfare [2016] 73, pp. 74-76; Nikola R. Hajdin, ‘What is Hybrid War? The Terminology Used
to Describe Modern Warfare and Current Authority under International Law [2021] 227, pp. 233-236.
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the intensity of hostilities is applicable or not,'!"” since police officers then will lack combatant
immunity and the right of POW-status.

As to a practical example, during the spring of 2026, the Swedish Coast Guard have in
several joint operations with police officers from the Swedish Police National Task Force (in
Swedish: Nationella insatsstyrkan) boarded and seized ships and arrested crewmembers which
belong to the so-called Russian “Shadow Fleet”.!'® Such operations could become problematic
in relation to the legal status of the police officers conducting the raid, in theoretical situations
where there are hostilities between the State operating the ship and the boarding State where
LOAC is applicable. It could then be argued that the police officers boarding the vessel are
operating beyond their law enforcement mandate and are in fact directly participating in
hostilities. In such situations, police officers are particularly vulnerable since they are neither
protected as combatants, nor as civilians.!'” In addition, some crewmembers could
hypothetically claim combatant status, meaning that the police officers conducting the boarding
operation would have to detain and distinguish between POWs and crewmembers who are to
be prosecuted in domestic courts. Crewmembers with combatant status could also attack the
police officers boarding the vessel, which would be completely legal given that the police
officers are directly participating in hostilities.

The example discussed above highlights what can be described as the major issue with
having police officers with civilian status, namely that if an act amounts to direct participation
in hostilities or not is unclear and far from settled in international jurisprudence. As discussed
under subsection 3.3, despite the ICRC interpretive guidance on direct participation in
hostilities, there is no legal definition.'!®

Although Grzebyk acknowledges that articles 59(3) and 60(4) of AP I state that police
officers who are maintaining law and order does not directly participate in hostilities, ! it is in
my view not possible to draw a red line between law enforcement and participation in hostilities.
Mainly, that is because of the many intersections between police and military tasks as discussed

in subsection 2.3, in particular border surveillance and domestic counterterrorism-operations.

Additionally, I see it as quite uncomplicated for any belligerent party to simply disguise what

15 N.B., if hostilities must reach a certain degree of intensity for LOAC to be applicable is subject to debate, see
e.g., Rogers (2012) pp. 298-300; Corn et al. (2019) p. 175; Melzer (2019) pp. 56-57; Crawford and Pert (2024)
pp. 56-58.
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Humanitarian Law (ICRC, 2009).

119 Grzebyk [2018] 105, p. 116.
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in fact is direct participation in hostilities as law enforcement, given that the acts meet the
elements of threshold of harm, direct causation and belligerent nexus.!'?° An example is the
situation where police officers are patrolling an area for order maintenance-purposes, yet at the
same time collect and share tactical intelligence with the military.'?!

In this regard, the main issue is however not only the lack of a definition of direct
participation in hostilities, but also that police officers with civilian status will have to make
individual assessments on a case-by case-basis whether the task they are about to perform will
amount to direct participation or not. There are several risks with such legal order, both that
these assessments can be extraordinary difficult to make,'?? and that it can result in a police
force which will be hesitant to interfere, which in turn will affect the public trust in the police
force.!??

On another note, the argument has been raised that police officers need status as combatants
for self-protection, otherwise they would be rendered helpless and incapable to defend
themselves in case they were to be attacked.!?* In this regard, it shall initially be stated that
LOAC does not prohibit anyone from the use of armed force in an armed conflict. However,
everyone who chooses to do so is obliged to comply with the rules and customs governing the
conduct of hostilities.!?> As already have been outlined in subsection 3.3, anyone with civilian
status who takes direct part in hostilities will lose their protection of being targeted for the
duration of their direct participation, see article 51(3) of AP 1.'?° Also, even though civilians
who directly participate in hostilities have no combatant immunity and may be prosecuted for
acts they commit during hostilities, self-defence ought to be a ground to exclude criminal
responsibility in most jurisdictions, as it is in article 31(1)(c) of the Rome Statute. Additionally,
it has been argued that there is a general right of individual self-defence under international
law, only subject to the limits set forth by international human rights law. That is on the grounds

that the right to personal self-defence ought to be considered a general principle of law, and in

some cases even an inherent human right.'?’
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5.3 Concluding Remarks

The discussion in this chapter covers the issues of the “legislation gap” between police officers
with civilian status, and belligerent forces with combatant status. Further, the main issue in this
regard relates to direct participation in hostilities, if police law enforcement can constitute direct
participation and that police officers with civilian status will have to make individual
assessments on a case-by case-basis whether the task they are about to perform will amount to
direct participation or not. That is none the less related to the lack of a commonly accepted
definition of direct participation in hostilities.

Overall, it can be concluded that there are several advantages as well as major issues with
having police officers with civilian status, in the same way there are advantages and issues with
police officers with combatant status. As discussed in this chapter, no matter what legal status
police officers have in international armed conflicts, they will undoubtedly be at great risk. The
key difference is that police officers with combatant status will be lawful targets of attack, thus
putting civilians in their vicinity at great risk. Conversely, police officers with civilian status
will not be lawful targets of attack, although that does not mean that police officers with civilian
status will not be targeted. However, the targeting and killing of police officers with civilian
status will constitute a war crime under article 8(2)(b)(i) of the Rome Statute, while civilians
killed in the vicinity of police officers with combatant status could through a proportionality-

assessment be seen as lawful incidental harm.!%®

128 Melzer (2019) p. 101; Crawford and Pert (2024) pp. 204-205.
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6 Police Officers as “Temporary” Combatants

6.1 The (Former?) Swedish Way

In Sweden, police officers are combatants in accordance with a model where they hold
combatant status in certain cases.'”” The Swedish legislation dates back to the 1940’s
interpretation of international law, with the purpose of enabling the police force to effectively
contribute to the defence of Sweden.!3? Giving Swedish police officers status as combatants
was seen as necessary to reassure police officers legal protection,'®! as well as increasing the
ability to defend Sweden!? and obstructing any belligerent occupying power trying to take
advantage of Swedish government functions.!3?

As of 1 § of the Status of the Police During War Act (lag (1943:881) om polisens stillning
under krig), Swedish police officers hold an obligation to participate in the defence of Sweden
to the extent the Swedish government determines. In addition, 2 § specifies that police officers
who are to participate in the defence of Sweden belong to the Swedish Armed Forces during
war. The paragraph is however not meant to be interpreted as that an police officer who is to
participate in the defence of Sweden is incorporated into the Swedish Armed Forces, as in the
terminology of article 43(3) in AP I. Rather, the purpose is to clarify that Swedish police officers
have the right to use armed force against uniformed adversaries.'3* Moreover, 3 § of the
Swedish Ordinance concerning the Status of Total Defence Personnel according to International
Law (totalforsvarets folkrattsforordning (1990:12)) establishes that combatant status is granted
to police officers who participate in the defence of Sweden. The legal status of Swedish police
officers during war is completed by 5 § of the Public Notice concerning the Status of the Police
During War Act (Kungorelsen (1958:262) om tillimpning av lag (1943:881) om polisens
stillning under krig), which specifies that uniformed police officers, when the circumstances
does require so, should engage smaller groups of enemy soldiers. This statement has been
interpreted as that Swedish police officers hold an obligation to use force against hostile
forces.!3?

The Swedish legislation results in a so-called “temporary” combatant status for police

officers, meaning that police officers’ legal status differs depending on which tasks they are
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conducting. Even though a temporary combatant status cannot be found in any convention, a
Swedish Government Official Report from 1984 claimed that AP I article 51(3) supports the
view that persons may change legal status under international law. Moreover, the separation
between permanent and temporary combatants has a counterpart in AP I article 8(k) regarding
permanent and temporary medical personnel.'3® The authors of the report did however
incorrectly presume that civilians who directly participate in hostilities change legal status and
become combatants, a view which no longer holds support.'3” Therefore, the Swedish
legislation on temporary combatant status is founded on an inaccurate interpretation of
international law regarding combatants and civilians directly participating in hostilities.!3®
However, in May 2025 a Swedish Government Official Report was published, which
proposed that Swedish police officers should not hold neither temporary, nor permanent
combatant status. Rather, the report concluded that Swedish police officers would be considered
to be civilians in times of war or if the Swedish Armed Forces are put on high alert, and put
emphasis on the importance of upholding the principle of distinction.!** The report sparked a
debate, where one side argued that withdrawing police officer’s status as combatants would
leave them defenceless in a world with hybrid warfare rather than regular armed conflicts and
decreasing compliance with international law.'*® The other side argued that maintaining the
temporary combatant status would make Swedish police officers legitimate military targets,
which would put civilians at risk. Moreover, police officers still have a mandate to use force
even after the outbreak of an armed conflict.'*! The report is currently being processed in the
Swedish Parliament, and its findings can potentially lead to a different legal status for Swedish

police officers if such legislation is approved by the Swedish Parliament.!4?

136 SOU 1984:56 pp. 74-75.
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6.2 Advantages of having Police Officers as “Temporary” Combatants

Considering the advantages of a “temporary” combatant status, it shall initially be stated that
there will undoubtedly be an overlap with the advantages of having police officers with
(permanent) combatant status, as discussed in subsection 4.2. Therefore, in order not to repeat
myself, this subsection will focus strictly on the temporary aspects yet acknowledges that the
advantages discussed under subsection 4.2 also apply concerning temporary combatant status.

Furthermore, the major advantage of temporary combatant status is that such a legal status
is favourable for the State in question. In a way, the State gets to enjoy the advantages of police
officers with combatant status, without the issues which usually attach with such legislation.
Police officers can therefore with combatant immunity take part in the initial defence of the
State, only to resume their civilian status when the armed forces have mobilised. Thus, police
officers can participate in hostilities with combatant immunity, without putting civilians in
harm’s way in the later stage of an armed conflict when the armed forces are responsible for the

State’s defence and the police force’s tasks are limited to law enforcement.

6.3 Issues with having Police Officers as “Temporary” Combatants

Correspondingly to subsection 6.2, this subsection will focus strictly on the temporary aspects
yet acknowledges that the issues discussed under subsection 4.3 also apply concerning
“temporary”’ combatant status. Moreover, although it can be considered an advantage for a State
to pick the best parts of combatant and civilian status, it can in my view not be recognised as
anything else than judicial cherry picking. Frankly, it must be seen as an attempt to circumvent
the foundations of LOAC, which may very well have the opposite effect than what was
intended.

Furthermore, a temporary combatant status raises questions in relation to the principle of
distinction. As discussed under subsection 3.1, one of the elementary parts of LOAC is the
obligation to distinguish between combatants and civilians. In order to do so, combatants are
required to fulfil the combatant elements presented under subsection 3.2, inter alia wearing a
fixed distinctive emblem. With this obligation in mind, a temporary combatant status must be
considered incompatible with the principle of distinction, while acknowledging that the
belligerent parties must be able to tell the difference between a combatant and a civilian on the
ground during hostilities. In my view, that is exceptionally difficult in relation to a group who
could change legal status after the outbreak of hostilities, especially police officers since they

are armed, wear uniform and can fulfil the remaining combatant elements. This could rather
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result in that an adversary would consider temporary combatants to be unlawful combatants,
and not grant them combatant immunity or the right of POW-status.'#?

It can also be discussed in what way a change in legal status from combatant to civilian
would be realistically implemented after the outbreak of hostilities. It can be assumed that
orders would have to be issued for all police officers to stand down from taking part in
hostilities. At the same time, all belligerent forces would also have to be informed, which raises
questions whether that would be practically feasible. Also, it does not come off as all too
unlikely for a commander to dismiss such information as an attempt to spread disinformation
or a trick to confuse the enemy,'** especially for forces who have already engaged police

officers in combat.!#’

6.4 The Existence of a “Temporary” Combatant status in International Law

While analysing the “temporary” combatant status and the Swedish legislation, one must take
into consideration that during the 1940s, protection of civilians from hostilities was unclear and
mainly based on customary law. Gradually, protection of civilians has since WW2 and the
adoption of GC I-V and AP I-II become an area of major importance, in addition to the broadly
accepted view that the framework of international human rights law is applicable in armed
conflicts. Hence, there has been notable legal development as to the protection of civilians, and
the interpretations of international law which established a temporary combatant status may no
longer be relevant. !4

Before analysing if the existence of a temporary combatant status is compatible with
international law, some clarifications shall be made. The issue in this regard is not whether the
categories of combatant and civilians are binary, or how and to what exchange one entity can
change status post the outbreak of hostilities. Rather, the issue is if one entity can have a legal
status which allows them to change back and forth between combatant and civilian status post
the outbreak of hostilities.

When individuals change legal status from combatant to civilian in international armed
conflicts, such transition must be genuine and non-temporary in order to be considered
legitimate, and is often united with great risks if done in close proximity to the battlefield. '+’

Consequently, a person cannot be a combatant and a civilian at the same time.'*® If that however

143 Lamont and Ericson (2024) p. 423; Dinstein (2022) p. 50.

144 Kenneth W. Watkins, ‘Combatants, Unprivileged Belligerents and Conflicts in the 21% Century’ [2003] p. 12.
145 See SOU 2025:57 p. 254.

146 T amont and Ericson (2024) pp. 426-427.

147 Watkins [2003] pp. 11-12; Dinstein (2003) pp. 152-153.

148 Crawford and Pert (2024) p. 99.
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would be claimed, the risk is rather that he or she would be considered an unlawful combatant,
who would be lawful to target but not granted POW-status.'#’

In this regard, Lamont and Ericson argue, as have been discussed under subsection 6.3, that
a temporary combatant status obstructs the application of the principle of distinction, which in
turn undermines the protection of civilians. The concept of a temporary combatant status is
based on an incorrect interpretation of international law, as civilians who directly participate in
hostilities will not change legal status and become combatants. Therefore, the Swedish
legislation does not enable an adversary to uphold the principle of distinction, as an antagonist
cannot be expected to tell the difference between police officers acting as combatants and police
officers conducting law enforcement, especially if they use the same equipment and uniform.
Lamont and Ericson thus conclude that the Swedish Police Force must clearly distinguish
between their military tasks as combatants, and their main task of law enforcement if the
Swedish legislation is to be in line with international law and the principle of distinction.'>°
That is, similarly, the conclusion drawn in the Swedish Government Official Report SOU
1998:123. The concept of a temporary combatant status ought not to be compatible with
international law, hence the report suggests that Swedish police officers should hold civilian
status.!'>!

In relation to AP I, the ICRC commentary state that an interpretation which allows
combatants as defined in article 43 to return to their status as civilians as they wish and later
take up their status as combatants again depending on the situation or if a military operation
require so, would have the effect of cancelling any progress that article 43 has achieved.'>? I
find it hard to interpret the commentary in any other way than that a temporary combatant status
is in direct opposition with the spirit of AP I, which is that all combatants are to follow equal
legal terms and conditions.

Concerning the claim presented in the Swedish Government Official Report SOU 1984:56
that AP I article 51(3) support the view that persons may change legal status forth and back
under international law, it has already been stated that the report incorrectly presumed that
civilians who directly participate in hostilities change legal status and become combatants,
which is a view that no longer holds support.!3® Regarding that the separation between

permanent and temporary combatants has a counterpart in AP I article 8(k) in the matter of
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permanent and temporary medical personnel,'>* my view is that the analogy with police officers
as temporary combatants is deficient, since temporary medical personnel are offered protection
because of them identifying as medical personnel under article 18 of AP I. The analogy would
be more fitting given that police officers with combatant status and police officers with civilian
status would be issued different uniforms and equipment. SOU 1984:56 also mentions members
of the Swedish National Guard (Hemvérnet) in relation to a temporary combatant status,
claiming that these soldiers are temporary combatants while serving, otherwise civilians.!>
However, I also see this analogy as deficient, since members of the National Guard cease to be
members of the armed forces when they no longer serve, while police officers remain police

officers when they go back from performing military tasks to conduct law enforcement.

6.5 Concluding Remarks

The discussion in this chapter covers the advantages and issues with the Swedish legislation of
a “temporary” combatant status, as well as if such legal status can be compatible with
international law. The advantages include that legislation with a temporary combatant status is
favourable for the State, since the State gets to enjoy the advantages of police officers with
combatant status without the issues which usually attach with such legislation. The issues
however remain in relation to the principle of distinction, as a temporary combatant status must
be considered incompatible with the belligerent parties’ ability to tell the difference between a
combatant and a civilian during hostilities.

Overall, it can be concluded that there are major issues with a temporary combatant status.
Such legislation can hardly be considered compatible with international law, as any legal
arguments which support such a claim have in my view proved to be insufficient. As discussed
in this chapter, parties to a conflict cannot be expected to distinguish between combatants and
civilians if a State’s legislation allows for certain individuals to change legal status based on
the task they are accomplishing. The main risk with a temporary combatant status is the
possibility of being seen as an unlawful combatant,'>® which would lead to police officers

having less legal protection than if they would have civilian status.
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7 Discussion

Aside from the research questions, it may within the scope of the thesis to some degree be
discussed what the appropriate legal status is for Swedish police officers in international armed
conflicts, considering the legal consequences displayed. Connected to the second research
question, the thesis has shown that a “temporary” combatant status can hardly be considered
compatible with international law. Therefore, the advantages of having police officers with
permanent combatant status must be balanced against the issues which follow such legislation,
in order to establish an appropriate legal status.

Starting with the advantages of combatant status, as discussed under chapter 4, police
officers with combatant status will operate under the same legal framework as any invading
adversaries, which may be considered necessary given the increasing threat from hybrid
operations. Furthermore, although it can be argued that police officers with combatant status
will lead to a higher extent of personnel who can fight, especially before the armed forces has
had the time to mobilize, it must be acknowledged that the gravity of this argument may depend
on the basis that the armed forces are made up of conscripted soldiers. Undeniably, States with
armed forces primarily made up of full-time, professional soldiers will be able to mobilize faster
than States whose armed forces are primarily made up of conscripts. Additionally, as already
have been discussed under subsection 4.3.2, it can be questioned if police officers are suited to
participate in hostilities, given that they are trained for law enforcement, not for combat.
Therefore, it is my view that this argument in itself is not sufficient to justify police officers
with combatant status.

Regarding the argument that police officers need combatant status in order to meet the
modern, asymmetrical battlefield of hybrid warfare, it shall first be mentioned, which have been
discussed under subsection 5.2, that police officers keep their law enforcement mandate to use
force even after the outbreak of hostilities. Secondly, the typical modus operandi of a hybrid
attack is the ambition to remain below the various thresholds of use of force and armed attack
in the UN Charter,!>” as well as avoiding the triggering of LOAC.!>® However, such modus
operandi goes both ways, meaning that as long as the existence of an armed conflict and the

applicability of LOAC is disputable, my view is that police officers will remain within their law
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enforcement mandate. Consequently, the notions of hybrid warfare or hybrid threats are not
enough to justify police officers with combatant status.

Related to the issues with police officers with civilian status as discussed under subsection
5.2, a benefit with police officers with combatant status is that any uncertainty in regard to
whether their conduct will amount to direct participation in hostilities is avoided. In my opinion,
that is the primary advantage of giving police officers combatant status, since police officers
directly participating will be vulnerable as they will neither enjoy protection as combatants, nor
as civilians. These advantages must however be weighed against the issues with having police
officers as combatants.

Concerning the issues with police officers as combatants, the primary issue remain in
relation to the obligation to take precautions against the effects of attack in article 58 of AP I.
As police officers with combatant status will be legitimate military targets, they will inevitably
put civilians at great risk of attack while carrying out their ordinary day-to-day law enforcement
tasks.

In my view there is broad acceptance among both supporters of police officers with civilian
status and proponents of police officers with combatant status that police officers and other
armed personnel of the State will inevitably be the target of attack in case of an armed conflict.
That being said, giving them combatant status will legitimize such attacks and civilian
casualties in their vicinity could through a proportionality-assessment be seen as lawful
incidental harm, while the targeting and killing of police officers with civilian status will
constitute a war crime under article 8(2)(b)(i) of the Rome Statute. In this regard, it shall be
stated that even though their legal status might not offer protection during hostilities since police
officers undeniably still will be attacked, there will come a time after the end of hostilities where
those who attack civilians may be held accountable. This issue must however be weighed
against the advantages of having police officers as combatants.

In the Swedish discussion regarding the legal status of police officers, proponents of giving
police officers status as combatants tend to focus on the right to participate in hostilities and
forget about all the other elements. However, whether police officers should hold combatant
status given the legal consequences does in my view rather depend on who is to be granted
adequate protection, police officers or civilians. In other words - the key question is whether
the issue of police officers’ potential direct participation in hostilities or the obligation to take
precautions against the effects of attack is to be prioritized in terms of the legal status of police

officers.
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In my view, given the nature and tasks of police work, police officers are more prone to be
exposed to threats and violence than civilians are. It can, in a way, be said to be a risk one
accepts when becoming a police officer. Similarly, one who joins the armed forces must accept
the risk of being killed in combat. For this reason, it is my opinion that protection of civilians
must be prioritized before the issue of police officers’ potential direct participation in hostilities.
Accordingly, Swedish police officers both can and should have status as civilians, not as
combatants. That is a view which corresponds to the obligation to take precautions against the
effects of attack and reduces the practical issues concerning weapons and equipment.

The thesis does additionally to some extent include the question whether there is a need for
police officers with combatant status, in relation to the legal consequences. As have already
been stated in subsection 2.3 and 4.3.2, the police and the military are two different entities with

different training and tasks,'>

and it is in my opinion unwise to blur the line between these
entities. Rather, that has historically led to severe consequences such as the Peterloo Massacre
in the UK,'®" and the Adalen Shootings (in Swedish: Skotten i Adalen) in Sweden. ¢!

Further, looking at different countries’ domestic legislation on the matter, Grzebyk
acknowledges that German Border Guards hold civilian status.'6? That is also the status of the
police forces of Denmark and Finland.!® Similarly, Stephens recognizes that in the U.S., army
or air force involvement in internal law enforcement is generally prohibited under the Posse
Comitatus Act.'®4

It can thus be established that there are risks with blurring the lines between the military and
the police. In several countries, police officers tend to have civilian status, which potentially
shows that at least in the countries mentioned, both the risks and issues with having police
officers with combatant status have been thoroughly examined. Therefore, yet especially
because of different training and tasks, it is my view that there is not necessarily any need for a
police force with combatant status. Rather, if the purpose is to strengthen the defence of a State,
the adequate way to do that ought to be through more resources to the armed forces, not by

having police officers act as soldiers.

159 See Rowe et al. (2023) p. 28; Eck [2025] 465, pp. 469-471.

160 The National Archives, ‘The Peterloo Massacre’ (The National Archives)
<https://www.nationalarchives.gov.uk/explore-the-collection/explore-by-time-period/georgians/the-peterloo-
massacre/> (accessed 2026-04-23).

161 Max Rennebohm, ‘Swedish Workers General Strike for Economic Justice, Power Shift (Adalen) 1931
(Global Nonviolent Action Database, 3 October 2010) <https://nvdatabase.swarthmore.edu/content/swedish-
workers-general-strike-economic-justice-power-shift-dalen-193 1> (accessed 2026-04-23).

162 Grzebyk [2018] 105, p. 110.

163 SOU 2025:57 pp. 210-212.

164 Stephens [2010] 453, p. 455.

36


https://www.nationalarchives.gov.uk/explore-the-collection/explore-by-time-period/georgians/the-peterloo-massacre/
https://www.nationalarchives.gov.uk/explore-the-collection/explore-by-time-period/georgians/the-peterloo-massacre/
https://nvdatabase.swarthmore.edu/content/swedish-workers-general-strike-economic-justice-power-shift-dalen-1931
https://nvdatabase.swarthmore.edu/content/swedish-workers-general-strike-economic-justice-power-shift-dalen-1931

8 Conclusion

To return to the research questions, the first research question was whether there are any legal
consequences of giving police officers status as combatants, and if yes, what the legal
consequences are. The thesis has discussed this issue from three different perspectives: 1)
Having police officers as combatants; 2) having police officers as civilians; and 3) having police
officers as “temporary” combatants. The thesis has shown that combatant status includes a right
to directly participate in hostilities and the right of POW-status. Combatants cannot face
prosecution for acts carried out during hostilities (as long as they do not violate LOAC) and can
be targeted with lethal force. Conversely, the civilian status includes protection from being
targeted and includes no right to take direct part in hostilities. If civilians however do directly
participate in hostilities, they lose their protection of being targeted for the duration of their
direct participation.

Police officers with combatant status will lead to a higher extent of personnel who can fight
and actively defend the State, as they will have the right to directly participate in hostilities. At
the same time, police officers as combatants will undeniably put civilians at risk, contrary to
the obligation of taking precautions against the effects of attack. Further, although police
officers can fulfil most of the elements of combatant status, whether the police chain-of-
command can fulfil the condition of subordination to responsible command is not settled. Also,
police officers are typically armed with ammunition and tear gas which is legal to use in law
enforcement but prohibited in armed conflict, which could lead to practical issues in everyday
police work.

Regarding police officers with civilian status, the thesis has focused on the “legislation gap”
between police officers with civilian status and belligerent forces with combatant status.
Additionally, the main issue in this regard relates to direct participation in hostilities. In
particular, the thesis has discussed if police law enforcement can constitute direct participation
considering the lack of a commonly accepted definition of direct participation in hostilities as
well as that police officers with civilian status will have to make individual assessments on a
case-by case-basis whether the task they are about to perform will amount to direct participation
or not.

Considering police officers with a “temporary” combatant status, the thesis has
acknowledged that a temporary combatant status can be considered favourable, since the State
gets to enjoy the advantages of police officers with combatant status without the issues which

usually attach to such legislation. However, issues remain in relation to the principle of
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distinction, as a temporary combatant status must be considered incompatible with the
belligerent parties’ ability to tell the difference between a combatant and a civilian during
hostilities.

The second research question was whether there is support for a “temporary” combatant
status under international law. In this regard, the thesis has concluded that there is little or no
support for such legal status under international law, as any legal arguments which support such
a claim have in my view proved to be insufficient. Further, the Swedish legislation on temporary
combatant status is founded on an inaccurate interpretation of international law regarding
combatants and civilians directly participating in hostilities. As concluded in chapter 6, parties
to a conflict cannot be expected to distinguish between combatants and civilians if a State’s
legislation allows for certain individuals to change legal status back and forth based on the task
they are accomplishing. The main risk with a temporary combatant status is the possibility of
being seen as an unlawful combatant, which would lead to police officers having less legal
protection than if they would have civilian status.

In conclusion, given the answers to both research questions, it is my view that Swedish police
officers both can and should have status as civilians, not as temporary or permanent combatants.
This is a view which corresponds to the various obligations under international law discussed
in this thesis, including the obligation to take precautions against the effects of attack, and

reduces the practical issues concerning weapons and equipment.
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