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Abstract

The jurisprudence of the International Criminal Court (ICC) has largely settled that a ‘widespread attack’
under article 7 of the Rome Statute concerning crimes against humanity requires a multiplicity of
underlying acts. However, a single act whose effects are of extraordinary magnitude, such as the
deployment of a nuclear weapon, has theoretically survived in the jurisprudence of the ICC, creating a
possible jurisdictional ambiguity. By conducting a statutory interpretation of the ‘widespread’ element in
article 7(1), this thesis sets out to reconcile the tension between the strict textual limitations of the Rome
Statute, and the functional necessity to prosecute contemporary mass-casualty events resulting from one
single act. This thesis demonstrates that the extraordinary magnitude of the act transforms it into a
massive multiplicity of underlying legal acts as the outcome of that single physical act by the perpetrator.
Because the attack simultaneously victimises a multitude of individuals, it immediately satisfies the
quantitative ‘multiple commission of acts’ threshold demanded by article 7(2)(a). It is therefore not the
mere multiplicity of legal acts, but the extraordinary magnitude of the physical event that produces them,
which carries the singular act across the ‘widespread’ threshold of article 7(1). The ‘widespread’ element
under article 7 of the Rome Statute thus legally encompasses the ‘singular effect of an inhumane act of
extraordinary magnitude’. This thesis ultimately suggests that the ambiguity surrounding the ‘singular act
of extraordinary magnitude’ threshold is a fundamental issue of terminology and such, the concept
survives, but strictly as a description of a factual event and not a legal one.

Keywords: crimes against humanity; Rome Statute; article 7; widespread attack; International Criminal
Court; singular act of extraordinary magnitude; treaty interpretation; Vienna Convention on the Law of
Treaties; nullum crimen sine lege
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Introduction

1.1. Background

The preamble of the Rome Statute of the International Criminal Court (ICC) sets out to effectively
prosecute the most serious crimes of concern for the international community as a whole." Under the
Court’s jurisdiction, the most serious human rights violations, namely crimes against humanity, are
outlined in the Statute’s article 7. While article 7 encompasses numerous underlying acts, such as murder,
extermination and torture, it is the chapeau requirements that distinguishes these crimes from mere
human rights violations.” The chapeau provides for specific requitements, or elements, that need to be
fulfilled for an act to fall under article 7, and reads as follows:

For the purpose of this Statute, "crime against humanity" means any of the following acts
when committed as part of a widespread or systematic attack directed against any civilian

population, with knowledge of the attack;’

For an act to fall under the jurisdiction of the ICC and constitute a crime against humanity, it therefore
needs to be part of a widespread or systematic attack directed against any civilian population. 1t is well established
that the “or” between the elements of widespread and systematic is disjunctive, meaning it can be either
widespread or systematic, or both.* While the ‘systematic’ element of an attack generally refers to the
organized or planned nature of the attack, the ‘widespread’ element appear to face distinctive
interpretative challenges regarding scale and multiplicity. Consequently, this thesis focuses exclusively on
the widespread element.

Article 7 of the Rome Statute does not itself provide for what is needed to satisfy the element of
‘widespread’, but in its jurisprudence, the ICC has consistently held that widespread means that the attack
is of large-scale nature and that it may be ‘massive, frequent, carried out collectively with considerable
seriousness and directed against a multiplicity of victims’.” It would thus appear, together with the explicit
concurrent exclusion of isolated acts by the Court, that a massive and frequent attack involves multiple acts.’
However, in striking contrast to the established jurisprudential exclusion of isolated acts, the Pre-Trial
Chamber in the Situation in the Republic of Kenya interpreted the widespread element to include the ‘singular
effect of an inhumane act of extraordinary magnitude’.” The practical implications of this threshold are
best illustrated by a theoretical scenario; a perpetrator executing a single act, such as detonating a single
nuclear bomb into a densely populated city’s water supply, resulting in thousands of deaths. Under the
Chamber’s interpretation in the Situation in the Republic of Kenya, the gravity and massive casualty count of
this example of a single act could theoretically satisfy the ‘widespread’ element. However, accommodating
such singular acts of extraordinary magnitude introduces legal tension. It appears to challenge the strict

! Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 UNTS 3.

2 ibid.

3 ibid, Art 7(1).

4 See e.g., Prosecutor v Bemba (Judgment pursuant to Atrticle 74 of the Statute) ICC-01/05-01/08-3343 (21 Match 2016), para
162; and, Prosecutor v Gbagbo (Decision on the confirmation of charges against Laurent Gbagbo) ICC-02/11-01/11-656-Red
(12 June 2014), para 222.

> See e.g., Prosecutor v Bemba (n 4), para 163; and, Prosecutor v Katanga (Judgment pursuant to Article 74 of the Statute) ICC-
01/04-01/07-3436-tENG (7 Match 2014), para 1123.

¢ Prosecutor v Katanga (n 5), para 1123; and, Prosecutor v Bemba (n 4), para 149.

7 Sitnation in the Republic of Kenya (Decisions Pursuant to Article 15 of the Rome Statute on the Authorization of an
Investigation into the Situation in the Republic of Kenya) ICC-01/09-19-Cort (31 March 2010), patra 95.



textual reading of Article 7(2)(a) which explicitly defines an attack as ‘a course of conduct involving the
multiple commission of acts’, which would render it inconsistent with the foundational principle of nullum
crimen sine lege under article 22 of the Rome Statute.

1.2, Purpose and Research Question

The purpose of this thesis is to assess the legal boundaries of the ‘widespread’ element for crimes against
humanity under article 7 of the Rome Statute, specifically concerning the ‘singular effects of an inhumane
act of extraordinary magnitude’ threshold, or the ‘singular act of extraordinary magnitude’ threshold as
this thesis also refers the concept to. While the jurisprudence of the ICC has largely settled that an ‘attack’
requires a multiplicity of acts, the theoretical survival of the ‘singular act of extraordinary magnitude’
concept seem to create a jurisdictional ambiguity. Therefore, this thesis aims to reconcile the tension
between the strict textual limitations of the Rome Statute, and the functional necessity to prosecute
contemporary mass-casualty events resulting from one single act (e.g., the deployment of a nuclear
weapon). By conducting a statutory interpretation of the ‘widespread’ element, this research seeks to
clarify whether the ICC can prosecute singular catastrophic event within its jurisdiction without violating
the foundational rights of the accused. To achieve this, the thesis answers the following research question:

Does the ‘widespread’ element under article 7 of the Rome Statute legally encompass the singular effect of an
inhumane act of extraordinary magnitude?

1.3. Delimitations

Article 7(1) of the Rome Statute establishes several core elements that the ICC must satisfy when
adjudicating crimes against humanity. These include the requirements that the acts be ‘widespread’ or
‘systematic’, constitute an ‘attack against any civilian population’, and meet the wens rea of the perpetrator
having ‘knowledge of the attack’® This thesis, however, limits its focus to the ‘widespread’ element. As
outlined in Section 1.1., this specific element presents distinctive interpretative challenges, particularly
concerning thresholds of scale and multiplicity, that warrant analysis. The broader concept of an ‘attack
against any civilian population’ is included in this thesis, but solely to contextualise and interpret the
‘widespread’ element. Furthermore, the analysis of an ‘attack against any civilian population’, as defined
in article 7(2)(a), is limited to the first clause: ‘a course of conduct involving the multiple commission of
acts referred to in paragraph 1 against any civilian population’.” Although the subsequent policy
requirement, ‘pursuant to or in furtherance of a State or organisational policy to commit such attack’,
undeniably influences the interpretation of what constitutes a ‘widespread’ attack, it falls outside the
limited scope of this thesis and is therefore excluded. Finally, while this thesis discusses the post-WWII
jurisprudential status of the ‘singular effect of an inhumane act of extraordinary magnitude’ concept, and
the ‘widespread’ element, customary international criminal law and the customary status of the ‘singular
act of extraordinary magnitude’ threshold fall outside of its limited scope.

1.4. Scope

This thesis is divided into six parts. The first chapter present the introduction, including the background,
purpose of the research and the research question, as well as delimitations and the scope of the thesis.

8 Rome Statute (n 1).
? Rome Statute (n 1).
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The second chapter introduces the origins of the ‘singular effect of an inhumane act of extraordinary
magnitude’ concept and traces it backwards in time to provide for the legal basis behind the example.
The third chapter presents the jurisprudence of the ad hoc tribunals surrounding the ‘singular act of
extraordinary magnitude’ concept. The fourth chapter introduces the doctrinal approach to the ‘singular
act of extraordinary magnitude’ threshold as constituting widespread under article 7 of the Rome Statute.
The fifth chapter presents the legal analysis of article 7 of the Rome Statute by applying the Vienna
Convention on the Law of Treaties as well as the principle of nullum crimen sine lege as codified in article
22(2) of the Rome Statute. Finally, the sixth chapter concludes the research by providing for the findings
under chapter two, three and four. The last chapter further provides for an answer to the research
question based on chapter five.



The Origin of the ‘Singular Act of Extraordinary Magnitude’
Threshold

Answering whether the ‘widespread’ element of article 7 of the Rome Statute legally encompasses the
‘singular effect of an inhumane act of extraordinary magnitude’ threshold requires a precise understanding
of the threshold’s jurisprudential lineage. Before turning to the Rome Statute itself, and the jurisprudence
of the ad hoc tribunals, this section traces the origin of the ‘singular act of extraordinary magnitude’
threshold. By establishing how earlier jurisprudence and international bodies weighed the magnitude of
a single act against the broader requirement of a ‘widespread’ attack, this analysis establishes the
interpretative baseline required to determine if, and how, the concept was codified in the modern ICC
framework.

2.1. The Origin of the ‘singular effect of an inhumane act of extraordinary
magnitude’

The earliest official record from the ICC containing the precise wording of the ‘singular effect of an
inhumane act of extraordinary magnitude’ is the Pre-Trial Decision to investigate the Situation in the
Republic of Kenya in 2010. In its decision, the Chamber provided that the ‘widespread’ element may
encompass ‘the singular effect of an inhumane act of extraordinary magnitude’ depending on the
individual facts."’ This interpretation is a direct quote from the jurisprudence of the International Criminal
Tribunal for the former Yugoslavia (ICTY), specifically the Blaski Trial Judgement of March 2000." In
turn, the Blask:é Trial Chamber’s interpretation of the widespread element as encompassing the ‘singular
effect of an inhumane act of extraordinary magnitude’ was inherited directly from the International Law
Commission (ILC) in their Commentary to the Draft Code of Crimes against the Peace and Security of
Mankind of 1996 (heteinafter ILC Draft Code)."” Tracing the concept of ‘singular effect of an inhumane
act of extraordinary magnitude’ back to its origin thus leads to the ILC Draft Code and its commentary
on crimes against humanity.

2.1.1. ILC Draft Code of Crimes against the Peace and Security and Mankind
1996

The chapeau of the ILC Draft Code’s article 18 provides that ‘A crime against humanity means any of
the following acts, when committed in a systematic manner or on a large scale ...”." While the ILC did
not use the word widespread verbatim, the element of /arge scale can be considered the conceptual
predecessor of the later use of widespread within the Statutes of the ad hoc tribunals and the ICC. The
sole reading of article 18 of the Draft Code does not entail any definition of large scale, necessitating
recourse to the ILC’s Draft Code Commentary.

Paragraph 4 of the Commentary to article 18 of the ILC Draft Code provide the ILC’s meaning of the
element ‘large scale’ as acts ‘directed against a multiplicity of victims.”. The commentary further explicitly

10 Sitnation in the Republic of Kenya (n 7), para 95.

U Prosecutor v Blaski¢ (Ttial Judgement) I'T-95-14-T (3 March 2000), para 206.

12 International Law Commission, ‘Draft Code of Crimes against the Peace and Security of Mankind with commentaries’
(1996) vol II (Part Two) YB ILC 40 (hereinafter 1996 Draft Code).

13 ibid.



states that the element of large scale excludes isolated acts directed against a single victim. It can be
deducted from paragraph 4 of the Commentary that the sole required characteristic for acts to be
considered large scale is that they are directed against two or more victims and are not committed on the
perpetrator’s own initiative. The commentary further explains that the use of the term Jarge scale intended
to cover a broad number of situations and then it provides for the example of #he singular effect of an inbumane
act of extraordinary magnitude."* While the ILC does not rely on any previous work or jurisprudence when
providing this specific example, paragraph 2 and 4 of the Commentary to article 18 specify that the
definition of crimes against humanity and the following interpretations are derived from the Nirnberg
Charter and its jurisprudence” Understanding the precise forms of this reliance, however, first requires
a brief overview at the historical development of the ILC Draft Code.

2.1.2. The Drafting and Review process of the ILC Draft Code of 1996

Before turning to the jurisprudential status of the ‘singular effect of an inhumane act of extraordinary
magnitude’ threshold, this subsection provides an overview of the drafting and review process of the ILC
Draft Code of 1996.

In 1991, the ILC published their 1991 Yearbook within which the Commission provisionally adopted
draft articles for the ILC Draft Code. In the provisional Draft Code, article 21 corresponds to the later
adopted article 18 on crimes against humanity and provides that ‘An individual who commits or orders
the commission of any of the following violations of human rights: ... in a systematic manner or on a
mass scale ...".'"% At this stage, the term crimes against humanity had not been adopted, article 21 was instead
titled ‘Systematic or mass violations of human rights’."” As such, the element of mass scale can in turn be
considered the predecessor of /arge scale and later widespread. Of particular relevance is the Commentary to
article 21. In its Commentary, the ILC provided that the mass-scale requirement related to the affected
number of people or the entity. Furthermore, the ILC explicitly excluded isolated acts which are not on

a mass scale, regardless of ‘how reprehensible as violations of human rights’ they are.'

While the 1991 Commentary attempted to exclude isolated acts by providing the threshold of mass scale,
the precise threshold of what constitutes as mass scale remained a source of concern. During the ILC’s
47" session in 1995, Member States prompted a renewed debate over scale, fearing that the existing
threshold was too vague to distinguish ordinary crimes from international offences. In his 13™ report on
the Draft Code, the Special Rapporteur Mr. Doudou Thiam detailed the debate between Member States
before providing his own reasoning. Several Member States feared that the Draft Code was too vague
and might inadvertently elevate common crimes to international offenses. Brazil, specifically, expressed
concern that individual cases of murder or torture could be misread as international crimes without a
clear limitative expression like ‘systematic manner or on a mass scale’."” This concern was echoed by the
United States of America, which stated that it would not be reasonable to make ‘every murder an
international crime”.*” The United Kingdom further stressed that for an act to qualify, it must meet two

141996 Draft Code (n 12), 47.

15 ibid.

16 International Law Commission, ‘Draft Code of Crimes against the Peace and Security of Mankind with commentaries’
(1991) vol II (Part Two) YB ILC 29 (hereinafter 1991 Draft Code), 96-97.

17 ibid, 103, para 3.

181991 Draft Code, 103, para 3.

19 Doudou Thiam, "Thirteenth report on the draft Code of Crimes against the Peace and Security of Mankind' (UN Doc
A/CN.4/466, 1995), para 70.

20 ibid, para 72.
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strict requirements, exceptional seriousness and a systematic or mass scale.”’ The argument by Member
States that crimes against humanity are necessarily ‘mass crimes’ because they are directed against civilian
populations were countered by Mr. Thiam in that acts, such as murder and torture, can easily be directed
at individual victims rather than collective groups.” Relying on previous works by the legal scholars Henri
Meyrowitz and Georges Sawicki, Mr. Thiam highlighted that even isolated acts can constitute a crime
against humanity if they are the product of a political system based on terror or persecution.” While these
crimes usually occur ez masse, the mass element is only an accessorial element, not the distinguishing
characteristic of the crime, according to the Special Rapporteur.*

This debate carried into the discussions of the Sixth Committee of the General Assembly during its 50®
session, where a central point of debate remained whether the defining characteristic of a crime against
humanity is its numerical scale or its inherent gravity. During these debates, certain delegations suggested
that the phrase ‘systematic or massive’ was originally introduced primarily to underscore the extreme
gravity of the offenses rather than to impose strict numerical headcount. Consequently, some
representatives proposed that if the concepts of ‘exceptional gravity’ and ‘international concern’ were
formally integrated into the draft, the specific requirement for acts to be massive could be eliminated
entirely.” In support of this view, a number of delegations maintained the decision to adopt the simplified
title of ‘crimes against humanity’, noting that it effectively detached the crimes from a strict precondition

of scale.”

Conversely, a substantial group of delegations contested this conceptual shift, maintaining that a
demonstrable mass scale was an absolute condition for the crime. These States argued that severe human
rights violations only transcend domestic jurisdiction and qualify as international crimes when they reach
a specific numerical magnitude.”” From this viewpoint, prosecutors would need to prove not only that
the acts were of an ‘exceptional nature’, but also that they were perpetrated on a massive scale.”® To
ensure this threshold was not weakened, some delegations recommended that the mass character of such
crimes be explicitly highlighted in the Draft Code’s accompanying Commentary.” Ultimately, the debate
between numerical scale and inherent magnitude was fundamentally about defining the threshold of
international jurisdiction. The Committee struggled to identify the precise point at which a domestic
human rights violation elevates to an issue of international concern. The consensus that emerged from
these discussions rested on a dual requirement: violations cross the threshold into crimes against
humanity when they are executed systematically or massively and carry a level of gravity that
fundamentally impacts the international community.”

21 'Thiam, “Thirteenth report’ (n 19), para 74.

22 ibid, para 87.

23 ibid, para 88-89.

24 ibid.

25 UN General Assembly, 'Report of the International Law Commission on the work of its forty-seventh session (1995):
Topical summary of the discussion held in the Sixth Committee of the General Assembly during its fiftieth session' (UN
Doc A/CN.4/472, 1996), para 128.

26 ibid, para 127.

27 ibid, para 129.

28 ibid.

29 ibid, para 126.

30 ibid, para 127, 129.



10

2.2. 'The Nurnberg Charter and Post-WWII Jurisprudence on the Singular
Acts

As the ILC mostly relied on the Nirnberg Charter and its jurisprudence, this section discusses the pre-
1996 jurisprudential status of the ‘singular effect of an inhumane act of extraordinary magnitude’
threshold prior to the adoption of the ILC Draft Code in 1996. In 1945, the governments of the United
States, France, the United Kingdom and the Soviet Union signed the London Agreement which
established the International Military Tribunal for the trials of war criminals during the second world war.
In the Charter of the International Military Tribunal, also known as the Nirnberg Charter, crimes against
humanity were for the first time listed as a crime under a tribunal’s jurisdiction.

2.2.1. The Nurnberg Charter

The Charter of the Nurnberg Tribunal sets out its jurisdiction over crimes against humanity in its article
6(a) defined as follows:
Crimes against bumanity: namely, murder, extermination, enslavement, deportation, and other
inhumane acts committed against any civilian population, before or during the war, or
persecutions on political, racial or religious grounds in execution of or in connection with
any crime within the jurisdiction of the Tribunal, whether or not in violation of the
domestic law of the country where perpetrated.”

Article 6(a) of the Nirnberg Charter does not in itself provide any clarification as to the later ILC
references to the ‘large scale’ nature of crimes against humanity. Turning to the jurisprudence of the
subsequent proceedings under Control Council Law No. 10, they recognised the total magnitude of the
atrocities during WWII, noting that the Nazi ‘policy and terror was certainly carried out on a vast scale,
and in many cases was organized and systematic.”.’”” Furthermore, the Tribunal established that from the
outbreak of the war in 1939, crimes were committed ‘on a vast scale, which were also crimes against
humanity’. The recognition of atrocities committed on a ‘vast scale’, and its characterization of these acts
as ‘revolting and horrible’; serve as the jurisprudential basis of the ILC’s subsequent formulation of the
‘large scale’ element and its inclusion of acts of extraordinary magnitude.”

2.2.2.  Jurisprudence of the Niirnberg Tribunals

To determine whether post-WWII jurisprudence supported the notion that the ‘single effect of an
inhumane act of extraordinary magnitude’ could constitute crimes against humanity, the subsequent trials
held under Control Council Law No. 10 (hereinafter CCL No. 10), are of relevance. CCL No. 10 was
enacted by the Allied Control Council and imposed on Germany in the aftermaths of WWII. For the
prosecution of war criminals in Germany, the Control Council established this law as a uniform legal
basis.™

31 Charter of the International Military Tribunal (adopted 8 August 1945, entered into force 8 August 1945) 82 UNTS 279
(Nirnberg Charter).

32 Judgment of the International Military Tribunal for the Trial of German Major War Criminals (with the Dissenting Opinion of the Soviet
Member) (Cmd 6964, 1946) (Nirnberg Judgment), 65.

33 Office of United States Chief of Counsel for Prosecution of Axis Criminality, ’Nazi Conspiracy and Aggression: Opinion
and Judgment’ (US Government Printing Office 1947).

34 Kevin Jon Heller, The Nuremberg military tribunals and the origins of international criminal law (1st edn, Oxford University Press
2011), 113.
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The subsequent proceedings under CCL No. 10 emphasized that the defining characteristics
distinguishing crimes against humanity from domestic crimes or isolated war crimes were its ‘dimension,
its system, and the manner of execution”.” In the Medical Case, Military Ttribunal T established that criminal
medical experiments were ‘carried out on a large scale,” explicitly noting that these were ‘not the isolated
and casual acts of individual doctors and scientists...” but were the product of coordinated policy-making

and planning at high governmental, military and Nazi Party levels.*

These requirements were further
corroborated by the Tribunal’s linguistic interpretations of the Nirnberg Charter itself. As noted by the
Tribunal in its analysis of the Medical Case, the Russian text of the Charter deliberately used plural nouns
such as ‘homicides’ and ‘persecutions’ rather than singular forms, which the Tribunal viewed as textual

confirmation that the law was intended to address crimes of a massive scale.””’

In the Justice Case, Military Tribunal III provided an important statutory interpretation of the phrase
‘against any civilian population’, which served as the jurisdictional link for crimes against humanity under
CCL No. 10. The Tribunal highlighted the deliberate legislative choice of the word ‘population’ over
‘individual’, concluding that the jurisdiction was inherently limited in scope. It decisively ruled that crimes
against humanity do not encompass ‘the isolated crime by a private German individual which is
condemned, nor is it the isolated crime perpetrated by the German Reich through its officers against a
private individual’.”® Instead, the provision was explicitly directed at offenses ‘systematically organized
and conducted by or with the approval of government’.” This strict threshold was subsequently affirmed
in the Flick Case. Relying heavily on the precedent set in the Justice Case, Military Tribunal IV in Flick
reiterated that the definition of crimes against humanity under CCL No. 10 ‘must be strictly construed
to exclude isolated cases of atrocity or persecution whether committed by private individuals or by

governmental authority”."’

2.3. Divergence from Nurnberg: The Shift to the Threshold for Singular
Acts

Tracing the origin of the ‘singular effect of an inhumane act of extraordinary magnitude’ threshold reveals
a complex and somewhat inconsistent evolution of the threshold for singular acts as crimes against
humanity. While the ILC in its Draft Code Commentary introduced the ‘singular act of extraordinary
magnitude’ threshold as a specific example of attacks committed on a large scale (the predecessor of
widespread), its stated reliance on post-WWII jurisprudence is not entirely straightforward.” A review of
the subsequent trials held under CCL No. 10 demonstrates that the subsequent proceedings under CCL
No. 10 strictly construed crimes against humanity to exclude isolated acts. The jurisprudence of the
Medical, Justice and Flick cases repeatedly emphasized that crimes against humanity jurisdiction was limited
to offenses carried out on a large scale against a population, systematically organized or approved by

35 The Medical Case (Ttials of war criminals before the Nuernberg military tribunals under control council law no. 10) vol I
(Project Gutenberg, Vatious) (The Medical Case vol 1), 923.

36 The Medical Case (Ttials of war criminals before the Nuernberg military tribunals under control council law no. 10) vol 11
(Project Gutenberg, Various) (The Medical Case vol 11), 181.

37 The Medical Case vol 1 (n 35), 973.

38 The Justice Case (Ttials of war criminals before the Nuernberg military tribunals under control council law no. 10) vol 111
(Project Gutenberg, Vatious) (The Justice Case vol 111), 973.

3 ibid.

40 The Flick Case (Trials of war criminals before the Nuernberg military tribunals under control council law no. 10) vol VI
(Project Gutenberg, Vatious) (The Flick Case vol VI), 1215-1216.

411996 Draft Code (n 12), 47.
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governmental authority, rather than isolated crimes by private individuals or the State.*” It is pertinent to
note, however, that the jurisprudence of the Nurnberg Tribunals was shaped by the context of the Second
World War, meaning its interpretation and application of crimes against humanity were derived from the
systematic and mass-scale atrocities of the Nazi regime. Thus, a notable jurisprudential difference may be
said to exist between the post-WWII tribunals and the ILCs subsequent conceptualisation.

The emergence of the ‘singular act of extraordinary magnitude’ threshold is perhaps better understood
as a conceptual shift during the ILCs drafting process rather than a direct inheritance from Nurnberg.
The debates surrounding the 1991 provisional Draft Code, which originally required a strict ‘mass scale’,
highlighted a tension between defining international crimes by numerical count versus inherent qualitative
gravity.” As Special Rapporteur Mr. Thiam and several Member States argued during the 1995 sessions,
the extreme exceptional gravity of a crime, particularly when acting as a product of a political system of
terror, could elevate even an isolated act to a matter of international concern.** Consequently, departing
from the post-WWII jurisprudence specifically rooted in the systematic atrocities of the Nazi regime, the
‘single effect of an inhumane act of extraordinary magnitude’ exception emerged in the 1996 Draft Code
as a compromise to accommodate contemporary manifestations of mass-scale crimes.*

42 The Justice Case vol 111 (n 38); The Medical Case vol 11 (n 306); and, The Medical Case vol 1 (n 35).
431991 Draft Code (n 16), 96-97, 103.

4 Thiam, “Thirteenth report’ (n 19), paras 87-89.

4 UN General Assembly, “Topical summary’ (n 25), paras 127, 129.
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Jurisprudential Adoption: From the ILC Draft Code to the Ad
Hoc Tribunals

To determine whether the ‘widespread’ element under article 7 of the Rome Statute legally encompasses
the ‘singular effect of an inhumane act of extraordinary magnitude’, it is necessary to examine how this
threshold has been adopted and adapted over time. Because the ICC has historically drawn upon the
precedents of ad hoc tribunals to interpret the characteristics of a ‘widespread attack’, this section analysis
the interconnected jurisprudence of the ICTY and the ICTR.

3.1. 'The Jurisprudence of the Ad Hoc Tribunals

3.1.1. The ICTY: Theoretical Acceptance but Limited in Practice

The ILC’s Draft Code commentary on the ‘singular effect of an inhumane act of extraordinary magnitude’
threshold was first explicitly adopted into ICTY jurisprudence in the Tadi/ Trial Judgement. Although
the Chamber noted that the specific interpretation of crimes against humanity regarding single or isolated
acts was irrelevant to the case at hand, it nevertheless provided a theoretical interpretation obiter dictum.*’
In its interpretation of the ‘widespread’ element, the Chamber established that requiring an attack to be
directed against a civilian population is intended to exclude ‘isolated or random acts from the notion of
crimes against humanity”."’ It further clarified that the element of widespread, referring to the number of
victims, is one of two requirements for fulfilling this condition. Interestingly, the Chamber directly quoted
the ILC’s commentary, including its example of the singular effect of an inhumane act of extraordinary
magnitude.” However, while the I1.C intended for its commentaty to bring ‘singular acts of extraordinary
magnitude’ into the scope of crimes against humanity, the Chamber in the Tadi Trial Judgement
interpreted the example slightly different.

The Chamber observed that the legal treatment of a single act by a perpetrator has been a subject of
intense debate in the post-WWII jurisprudence. It ultimately framed this debate as focusing on an isolated
act committed within the broader context of a widespread attack against a civilian population.” By concluding
that ‘isolated, random acts should not be included in the definition of crimes against humanity’, yet
acknowledging that ‘an individual perpetrator need not commit numerous offences to be held liable’, the
Chamber’s interpretation suggests an important differentiation between acts in the context of offences,
and acts in the context of the widespread attack. The Chamber established that the single offence (or act)
on behalf of the perpetrator is sufficient to constitute crimes against humanity, provided that the offence
is situated within a broader context of a widespread attack, and that only a single offence (or act) on
behalf of the perpetrator that does not fit within a broader context of a widespread attack would fall
outside its jurisdiction of crimes against humanity. The Chamber, however, stops short of elaborating on
the ‘singular effect of an inhumane act of extraordinary magnitude’ threshold, limiting its analysis to the
explicit incorporation of the threshold provided in the ILC Draft Code.”

4 Prosecutor v Tadi¢ (Ttial Judgment) IT-94-1-T (7 May 1997), para 649.
47 ibid, para 648.

48 Ibid.

49 ibid, para 649.

50 Prosecutor v Tadi¢ (n 46), para 649.
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In subsequent jurisprudence by the ICTY, Chambers continued to try and clarify the relationship between
single acts and the widespread condition for crimes against humanity. However, rather than offering their
own legal rationale for their interpretations, the tribunal continued to indisputably adopt the example of
the ILC’s Draft Code Commentary verbatim. In foundational cases, such as the Blaskzt, Kordié and Cienéez,
and Blagojevi¢ and Jokié Trial Judgements, the Chambers consistently reiterated the ILC’s exact phrasing,
affirming that the widespread threshold could be met by either ‘the cumulative effect of a series of
inhumane acts or the singular effect of an inhumane act of extraordinary magnitude’” Despite
consistently adopting this example, the tribunal constrained the ‘singular act’ threshold in practice. The
inclusion of the ILC Draft Code Commentary functioned primarily as theoretical obiter dicta. The
chambers explicitly mandated a strict nexus, emphasising that a single isolated act can only constitute
ctimes against humanity if it is intrinsically linked to a broader widespread or systematic attack.”
Consequently, the ‘singular effect of an inhumane act of extraordinary magnitude’ was never actually
applied to secure a conviction for a truly standalone act. Instead, the concept served only to illustrate that
a single massive act could satisfy the scale requirement, provided it remained part of an attack in a wider
context.

3.1.2. The ICTR: Independent reasoning?

Unlike the ICTY, the International Criminal Tribunal for Rwanda (ICTR) diverged in its treatment of
single acts in its jurisprudence, bypassing the ILC’s Draft Code commentary on the ‘singular effect of an
inhumane act of extraordinary magnitude’. Instead of relying on the ‘singular act of extraordinary
magnitude’ concept even as theoretical obiter dicta, the ICTR seem to have developed an independent
reasoning that firmly anchored the definition of crimes against humanity in collective, large-scale action.
In the Akayesu Trial Judgement, the Chamber established that an act must be committed as a prerequisite
part of a widespread (or systematic) attack, strictly defining ‘widespread’ as massive, frequent, large-scale
action directed against a ‘multiplicity of victims’.>> This definition of ‘frequent’ suggests to preclude the
possibility of a singular act satisfying the threshold, regardless of that act’s magnitude. The Chamber in
the Kayisherna Trial Judgement reinforced this approach by conceptualising the attack as the macro-level
event of which the specific enumerated crimes must form a part.”* By asserting that a widespread attack
requires a multiplicity of acts, the Chamber concluded that the condition naturally serves to ‘exclude

isolated or random inhumane acts committed for purely personal reasons’.”

3.2. The Ad Hoc Legacy: Context over Conduct

Later ICTY jurisprudence further clarified the critical distinction between the conduct of the accused and
the broader context in which that conduct occurs. A central objective of the Tribunal’s jurisprudence
thus seems to have been to ensure that isolated or random acts would not constitute crimes against
humanity, with the sole exception being a single act of such gravity that it inherently fulfils the
requirement of a ‘widespread’ attack against a civilian population. Absent of such ‘extraordinary
magnitude’, the Chambers consistently affirmed that the threshold of ‘widespread” applies exclusively to
the overarching attack, not to the individual acts of the perpetrator. Consequently, a single act committed

51 Prosecutor v Blaskic (n 11), para 206; Prosecutor v Kordié and Cerkez, (Trial Judgement) IT-95-14/2-T (26 February 2001), paras
178-179; and, Prosecutor v Blagojevié and Joki¢ (Ttial Judgement) IT-02-60-T (17 January 2005), para 545.

52 Prosecutor v Blaskic (n 11), para 206; Prosecutor v Kordié and Cerkez, (n 51), paras 178-179; and, Prosecutor v Blagojevi and Jokic (n
51), para 545.

53 Prosecutor v Akayesn (Ttial Judgement) ICTR-96-4-T (2 September 1998), paras 579-580.

>4 Prosecutor v Kayishema (Ttial Judgement) ICTR-95-1-T (21 May 1999), para 122.

55 ibid, para 123.
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by an individual perpetrator can qualify as crimes against humanity, provided it objectively forms part of
that broader attack.”” While the language of the ILC remained a foundational reference point, the
jurisprudence increasingly prioritized the context surrounding the perpetrator’s conduct. By requiring a
clear nexus between a single act, regardless of its scale, and a broader widespread attack, the Chambers
maintained the theoretical threshold provided by the ILC while in practice ensuring that the defining
context of crimes against humanity remained the broader attack.

Although the requirement for a multiplicity of acts and the explicit exclusion of isolated or random acts
might suggest a parallel with the ICTY's approach, the ICTR did not entertain the example of the ‘singular
act of extraordinary magnitude’ concept, either theoretically or in practice. As affirmed by the Chamber
in the Bagosora Appeals Judgement, the Tribunal required not only that the act form part of a large-scale
attack involving numerous victims, but also that the perpetrator possess the requisite mens rea,
specifically, acting with knowledge of the broader context of the widespread or systematic attack.” By
tying both the physical acts and the perpetrator’s intent to a broader contextual attack, the ICTR provided
an independent reasoning that would seem to reject the idea that a single act, despite its magnitude, could
qualify as crimes against humanity in isolation.

56 See e.g., Prosecutor v Blaskié (Appeals Judgement) TT-95-14-A (29 July 2004), para 101; Prosecutor v Kordié and Cerkez,
(Appeals Judgement) IT-95-14/2-A (17 December 2004), para 94; and, Prosecutor v Brdanin (Ttial Judgement) IT-99-36-T (1
September 2004), para 132.

57 Prosecutor v Bagosora (Appeals Judgement) ICTR-98-41-A (14 December 2011), para 389.
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The Doctrinal Approach on the Threshold for Singular Act

To determine whether the ‘widespread’ element under article 7 of the Rome Statute legally encompasses
the ‘singular effect of an inhumane act of extraordinary magnitude’, it is essential to first examine the
academic doctrine. This chapter provides for an overview of the apparent tensions between the
functionalist scholars, who argue that a single catastrophic event satisfies jurisdictional thresholds through
the ‘concurrence of offences’, and textualists, who warn against bypassing the strict reading of the Statute.
As the chapter will show, the framing of this debate may be more provisional than the literature itself
acknowledges.

4.1.  Justitying the Singular Act: Scale and Effect

Noted by Hall and Stahn, the ILC’s conception of the ‘large scale’ requirement evolved significantly to
avoid setting an impossibly high jurisdictional bar. The scholars argue that the term ‘mass scale’ used in
the 1991 Draft Code was subsequently abandoned by the ILC because it limited crimes against humanity
to the magnitude of atrocities committed by regimes like those of Hitler or Stalin.”® As the authors
observe, the 1996 Draft Code and its Commentary broadened the concept of a ‘large scale’ attack by
establishing that a multiplicity of victims could result from either the cumulative effect of a series of acts
or the singular effect of an inhumane act of extraordinary magnitude. They emphasize that the ad hoc
tribunals subsequently embraced this framework, interpreting the ‘widespread’ requirement based on the
overarching scale and number of victims.”

Several prominent scholars argue that a single physical act can, and legally does, constitute a widespread
attack if its impact is sufficiently massive. Ambos and Wirth apply the ‘doctrine of concurrence of

offences’ to illustrate this point.”’

They argue that if a single perpetrator commits one act which kills a
large number of persons, every resulting death constitutes a distinct murder under Article 7(1)(a).
Therefore, this singular act legally generates a ‘multiplicity of killings’, satisfying the criteria for a
widespread attack under atticle 7. Werle and JeBberger strongly support this interpretation, affirming
that a one-time event can inflict harm on a scale that affects the international community.* Citing extreme
hypothetical scenarios, such as flying an airplane into a skyscraper, the scholars argue that these single
acts inherently violate numerous personal rights, permitting them to be defined legally as a ‘multiple
commission’.”” Furthermore, both Werle & JeBberger and Hall & Stahn emphasize the following
distinction: while the overall attack must be widespread, the individual act of the accused need only be a
part of that broader context. Provided the act is not isolated or random, an action directed against even

a single victim can constitute a crime against humanity if it furthers a wider policy or attack.”*

58 Christopher K Hall and Carsten Stahn, ‘Article 7. Crimes against humanity’ in Otto Triffterer and Kai Ambos (eds), Rome
Statute of the International Criminal Court: A Commentary (3td edn, CH Beck oHG 2010), para 19.

59 ibid, para 18-19.

0 Ambos and Wirth, ‘The Cutrent Law of Crimes against humanity: An analysis of UNTAET Regulation 15/2000° (2002)
13 Criminal Law forum 1, para 17.

o1 ibid.

62 Gerhard Werle and Florian JeBberger, ’Crime Against Humanity’ in Gerhard Werle and Florian JeBberger (eds), Principles
of international criminal law (4th edn, Oxford University Press 2020), para 997.

03 Werle and JeBberger (n 62), para 999.

64 ibid para 1022; and, Hall and Stahn (n 58), para 21.
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4.2. 'Textual Limitations of the Rome Statute

Despite the consensus that single acts of extraordinary magnitude should be recognized as crimes against
humanity, scholars like Badar identify a significant textual difficulty within the Rome Statute. Article
7(2)(a) explicitly defines an attack as involving ‘the multiple commission of acts’. Badar notes that, if
interpreted strictly, a single massive conduct, such as attacking only one of the 9/11 towers, might not
fulfil the actus reus requirement of ‘multiple commission of acts’, despite intentionally causing immense
suffering of concern to the international community.” As Article 22(2) of the Rome Statute dictates the
principle of nullum crimen sine lege and requires that the definition of a crime be strictly construed and not
extended by analogy, the ICC is restrained from broadly interpreting ‘multiple commission’ to mean a
single act with multiple victims, creating a jurisdictional dilemma according to Badar. Consequently, the
author warn that an omission or a single, devastating act might fall outside the ICC’s jurisdiction.”
However, Badar’s analysis of the ‘widespread’ element indicate that a large geographical scale is not
required, rather, a single large-scale act would suffice provided it is a massive, serious action directed
against a multiplicity of victims that reaches the requisite scale and gravity.’’

4.3. The Apparent Doctrinal Dilemma

Although the scholarly commentary appears mostly unambiguous, the doctrinal consensus represented
by scholars such as Hall, Stahn, Ambos and Werle demonstrates a functional necessity to include singular
acts of extraordinary magnitude within the scope of crimes against humanity. By applying concepts such
as the ‘concurrence of offences’, these scholars connect the jurisdictional gap identified by the author of
this thesis, arguing that a singular action resulting in mass casualties generates a multiplicity of offences
which would fulfil the ‘multiple commission of acts’ requirement under article 7(2)(a). From this
perspective, the defining characteristics of a ‘widespread attack’ is its massive scale and impact on a
multiplicity of victims, rather than the frequency of the perpetrator’s physical acts. Conversely, as
highlighted by Badar, the explicit wording of the Rome Statute presents a challenging textual limitation
that seem to preclude the theoretical consensus of the ‘singular effect of an inhumane act of extraordinary
magnitude’ as constituting crimes against humanity. The wording of article 7(2)(a) appears to establish a
textual baseline requiring ‘multiple commission of acts’. When this requirement is governed by the
principle of nullum crimen sine lege, it prohibits the legal expansion of definitions by analogy. This creates
an apparent dilemma in that while scholars conceptually agree that a single devastating event, such as a
nuclear strike or the destruction of a skyscraper, possesses the gravity and scale of a crime against
humanity, a strict reading of the Rome Statute risks placing such catastrophic acts outside the ICCs
jurisdiction.

Ultimately, this doctrinal debate underscores that the question of whether article 7 of the Rome Statute
legally encompasses the ‘singular act of extraordinary magnitude’ threshold cannot be resolves purely
through the jurisprudence of the ad hoc tribunals or functionalist academic theories. Consistent with
what’s proposed in Section 2.3. of this thesis, the commentaries highlight that the ILC’s ‘singular act of
extraordinary magnitude’ threshold serves as a way to encompass contemporary crimes that fell outside
the scope of the post-WWII legal frameworks. Given that neither academic theory nor historical

65 Mohamed Elewa Badar, ‘From the Nuremberg Charter to the Rome Statute: Defining the Elements of Crimes against
humanity’ (2004) 5 San Diego International Law Journal 73, 106—-107.

66 ibid, 107.

67 ibid, 110-111.
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precedent provides a definitive resolution, the focus must shift to statutory interpretation. To determine
whether the Rome Statute’s article 7 legally encompasses the ‘singular act of extraordinary magnitude’
threshold without violating the foundational rights of the accused, it is necessary to subject the
‘widespread’ element to an interpretative analysis under the Vienna Convention on the Law of Treaties

(VCLT).
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Legal Analysis: A VCLT Interpretation of the Rome Statute’s
“widespread” element

To definitively answer whether the ‘widespread’ element legally encompasses the ‘singular effect of an
inhumane act of extraordinary magnitude’ threshold, the subsequent chapter contains a statutory
interpretation of article 7 of the Statute. The interpretation of article 7 of the Rome Statute is governed
by the strict interpretative hierarchy established under article 21 of the Statute.”® Of particular relevance
for this interpretation is subparagraph 1 and 1(a) of article 21 which provides that ““The Court shall apply;
(2) In the first place, this Statute, Elements of Crimes and its Rules of Procedure and Evidence...”.”
Because the text of the Statute itself holds absolute primacy, the interpretive process must first be
grounded in article 22 and the principle of nullum crimen sine lege, which dictates that the definitions of

crimes be strictly construed.

5.1. The Principle of Legality and Strict Construction (Article 22(2) RS)

Where a strict reading of the Rome Statute leaves legal ambiguities, the ICC has consistently held that
these must then be resolved through the rules of treaty interpretation set forth in the VCLT.” It has
further been established by the ICC that both the interpretation and application of the law must be fully
consistent with internationally recognized human rights norms under article 21(3) of the Statute.”
Ultimately, if the application of the VCLT leaves any remaining doubt regarding criminal liability, the
matter returns to the strict protection of article 22(2) and is resolved in favour of the accused.

The introduction of this thesis argued that precisely such an ambiguity exists: the Statute does not provide
explicit guidance on whether the requirement of a ‘widespread’ attack can legally encompass the ‘singular
effect of an inhumane act of extraordinary magnitude’. Consequently, the general rules of interpretation
under article 31 of the VCLT, as well as the Statute’s article 22 and the Elements of Crimes must be
applied to determine the textual and purposive boundaries of this element.

5.2. Treaty Interpretation under the Vienna Convention on the Law of
Treaties

The Vienna Convention on the Law of Treaties (VCLT) was adopted on May 23 in 1969 during which
signatory States agreed to uphold the fundamental role of treaties in international relations, affirming that
principles of free consent and good faith are universally recognized, and that disputes should always be
settled by peaceful means in accordance with international law.”” The VCLT governs international
agreements between sovereign States, providing the operational framework to address legal questions
relating to treaties between State parties.”

68 Margaret M deGuzman, ‘Article 21. Applicable law’ in Otto Triffterer and Kai Ambos (eds), Rome Statute of the International
Criminal Conrt: A Commentary (3rd edn, CH Beck oHG 2016), para 11.

% Rome Statute (n 1).

70 See e.g., Prosecutor v Lubanga (n 5), paras 600-602, 979; and, Prosecutor v Bemba et al (Judgment pursuant to Article 74 of the
Statute) ICC-01/05-01/13 (19 October 2016), paras 17, 75, 88.

"V Prosecutor v Lubanga (n 5), para 602.

72 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 UNTS 331,
Preamble.

73 Mark Eugan Villiger, ‘Article 1: Scope Of The Present Convention’ in Mark Eugan Villiger (ed), Commentary on the 1969
Vienna Convention on the Law of Treaties Martinus Nijhoff Publishers 2009), para 9.
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When interpreting a treaty provision, recourse should be made to the General rule of interpretation set
out in Article 31 of the VCLT, as well as to supplementary means, or the #ravaux préparatoires, for
interpretation set out in Article 32 of the VCLT. Supplementary means of interpretation are secondary
tools used either to confirm a clear meaning established under Article 31 or to resolve ambiguity when
the primary text falls short.” However, as this analysis will demonstrate, recourse to the supplementary
means of interpretation under article 32 VCLT, such as the drafting history, is ultimately not necessary.
Because the principle of strict construction under article 22(2) of the Rome Statute prohibits the
expansion of criminal definitions by analogy, any residual ambiguity remaining after a general
interpretation under VCLT article 31 cannot be resolved to the disadvantage of the accused by relying
on the #ravanx préparatoires. Rather, it must be resolved strictly in their favour.

It has been noted by international legal scholars that Article 31 do not operate as strict ‘discipline rules’
that dictate a single, objective outcome.” Because the rules allow for considerable flexibility and leave the
weighting of elements to the interpreter’s judgment, they function more as the ‘rules of grammar’ for

international lawyers.”

They set the external boundaries of permissible interpretation and provide the
conventional vocabulaty through which legal actors justify their conclusions.”” As international criminal
law has developed, the ICC has firmly adopted this framework, frequently relying on the VCLT to
interpret the Rome Statute and has strongly supported the premise that ‘the ordinary meaning, the context

and the object and purpose must be considered together, not individually.”

5.2.1. The General Rule of Interpretation (Article 31(1) VCLT)

Article 31(1) of the VCLT sets out that ‘A treaty shall be interpreted in good faith in accordance with the

ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and

purpose.”” This provision serves as the foundational starting point for the interpretation of treaties within

international law.” Rather than outlining a strict, hierarchical list, Article 31 establishes a ‘sacrosanct core’

which may or may not influence the interpreter differently.”’ The ILC has conceptualized the application

of these rules, namely the ordinary meaning, context and object and purpose, not as isolated steps but as
> 82

a ‘single combined operation’™ Consequently, there is no formal hierarchy among these means of
interpretation, they are intended to interact dynamically to reflect a compromise between textual,

7+ Yves Le Bouthillier, 1969 Vienna Convention’ in Oliver Corten and others (eds), The 1 Genna Conventions on the Law of
Treaties: a commentary (Oxford commentaries on international law, 2nd edn, Oxford University Press 2025), paras 11, 16.

75 Daniel Peat, ‘Disciplining Rules? Compliance, the Rules of Interpretation, and the Evaluative Dimensions of Article 31,
and 32 of the VCLT (2022) 69 Netherlands international law review 221, 223, 235.

76 ibid, 237.

77 ibid, 236-237.

78 Jean-Marc Sorel and Valérie B. Eveno, ‘1969 Vienna Convention’ in Oliver Corten and others (eds), The 1 Genna Conventions
on the Law of Treaties: a commentary (Oxford commentaries on international law, 2nd edn, Oxford University Press 2025), para
32; See e.g., Prosecutor v Lubanga (n 5), paras 600-602, 979; and, Prosecutor v Bemba et al (n 70), paras 17, 75, 88.

7 Vienna Convention (n 72).

80 Jan Klabbers, ‘Virtuous Interpretation’ in M. Fitzmaurice, O. A. Elias and Panos Merkoutis (eds), Treaty interpretation and
the Vienna Convention on the Law of Treaties: 30 years on, vol 1 (Queen Mary Studies in International Law, 2010), 18; and,
International Law Commission, ‘Draft Articles on the Law of Treaties with commentaties’ [1996] vol 1T (Part Two) YB ILC
187, 220-221 (hereinafter 1996 Draft Articles), para 11.

81 Sorel M-J and Eveno VB (n 78), para 8.

82 Kulick Andreas and Merkouris Panos, ‘Article 31 of the VCLT: General rule of interpretation’ in Kulick Andreas and
Merkoutis Panos (eds), General International Law in International Investment Law (Oxford University Press 2024), para 12; and,
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subjective and purposive methodologies.*’ To be able to interpret Article 7(1) of the Rome Statute based
on Article 31 of the VCLT, it is necessary to first examine the interconnected elements of Article 31(1)
VCLT.

Positioned at the very beginning of the provision, the principle of good faith acts as an ‘umbrella’ that
directs the entire interpretive process.* It raises the initial presumption that treaty terms were intended
to hold actual meaning and prevents an excessively literal interpretation by forcing the interpreter to
consider the broader context and purpose.” While good faith demands the most effective implementation
and reasonable application of the treaty, it is a regulatory principle rather than a creative one, it cannot

% Furthermore, the

be used to introduce obligations or rights that do not otherwise exist within the text.
‘ordinary meaning’ of a term serves as the starting point of the interpretive analysis.”” However,
international legal scholars have cautioned against equating ‘ordinary’ with strictly ‘literal’. Because the
meaning of terms can be relative and may evolve over time, the ordinary meaning must be derived
through a careful linguistic, grammatical, and semantic analysis rather than a strict dictionary definition.”
Indeed, tribunals like the International Court of Justice (IC]) have often relied on dictionaries but only
to demonstrate that a word holds multiple potential meanings, using them more to reject a highly specific

definition than to confirm one.”

Article 31(1) requires that terms be read ‘in their context’, acknowledging that treaty provisions are never
drafted without any surrounding context. A contextual reading bridges the gap between the ordinary
meaning and the treaty’s broader purpose, ensuring that individual terms are not interpreted in a way that
creates inconsistencies with their surroundings.” This systematic approach encompasses the entire treaty
text, including its preamble, annexes, syntax, and punctuation, ensuring the text is evaluated as a cohesive
whole.” Finally, the ordinary meaning must be weighed 77 /ight of the treaty’s ‘object and purpose’. This
purposive element ensures that the interpretation maintains the balance of rights and obligations intended
by the drafters.”” While the object and purpose is generally treated as a singular concept referring to the
overarching aim of the treaty, it also accommodates the specific goals of individual provisions.”
Importantly, this functional approach finds its structural limits within the treaty text itself. Article 31(1)
deliberately avoids endorsing an extreme functionalism that would allow judges to legislate or revise the
treaty under the appearance of interpretation.”

52.2. Applying Article 31(1) to the “‘Widespread” Element in Article 7 RS

As noted in section 4.2.1., the principle of good faith as set out under VCLT article 31(1) acts as the guiding
umbrella for interpreting article 7 of the Rome Statute. It dictates that the treaty’s terms must be presumed

83 Mark Eugan Villiger, ‘Article 31: General Rule Of Interpretation’ in Mark Eugan Villiger (ed), Commentary on the 1969
Vienna Convention on the Law of Treaties Martinus Nijhoff Publishers 2009), para 29; Sorel M-] and Eveno VB (n 78), para 11.
84 Andreas and Panos (n 82), para 27.

8 Villiger ME (n 83), paras 7-8.

86 Andreas and Panos (n 82), para 28.
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88 Villiger ME (n 83), para 9; Andreas and Panos (n 82), paras 13—14.

89 Andreas and Panos (n 82), paras 13—14; See e.g., Oi/ Platforms (Islamic Republic of Iran v United States of America) (Preliminary
Olbyection) [1996] 1C] Rep 803, para 45.; and, Kasikili/ Sedudu Island (Botswana/ Namibia) [1999] ICJ] Rep 1045, para 30.
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to hold actual, effective meaning. This notion will guide the subsequent analysis by acknowledging that
every term in article 7 was included for a valid purpose, thereby preventing an excessively literal
interpretation while ensuring no new obligations are introduced into the text.

>

The chapeau of article 7(1) of the Rome Statute outlines the contextual elements in that “’crimes against
humanity” means any of the following acts when committed as part of a widespread or systematic attack
directed against any civilian population, with knowledge of the attack’.” The acts to follow include, for

example, murder, torture and the crime of apartheid.”

The acts enumerated in the subparagraphs of
article 7(1) thus need to be committed as part of, or in the context of, a widespread or systematic attack
that is directed against any civilian population for them to fall under the jurisdiction of the ICC in regards
to crimes against humanity. Article 7(2) of the Statute further provides for several explicit definitions of
elements or acts outlined under article 7(1). Of specific relevance is subparagraph z under article 7(2)
which provides that an “’Attack directed against any civilian population” means a course of conduct
involving the multiple commission of acts referred to in paragraph 1 against any civilian population,

pursuant to or in furtherance of a State or organizational policy to commit such attack’.”

While the intended purpose of article 7(2)(a) is to provide meaning to the affack element of article 7(1), it
may at first be presumed that the widespread element naturally adopts the same meaning. The contextual
element of widespread under article 7(1) describes one of the two disjunctive components that the attack
element must possess for it to be considered ctimes against humanity, the second one being systematic.”
Because of this disjunctive grammatical structure, only one of these components needs to be proven.
From article 7(1), it is therefore observable that ‘widespread’ and ‘attack’ must be read together. However,
contextually, to presume that ‘widespread’ simply adopts the same numerical meaning as the ‘multiple
commission of acts’ requirement in article 7(2)(a) would risk rendering the word ‘widespread’ redundant.
Article 7(2)(1) explicitly refers the ‘multiple commission of acts’ requirement to the acts enumerated
under article 7(1). The requirements set out by the article is therefore not in relation to the broader
widespread context, but the acts listed under article 7(1) as part of the attack. Linguistically, the
requirement of ‘multiple commission of acts’ in article 7(2)(a) establishes a purely numerical baseline:
more than one act of, for example, the crime against humanity of murder. Conversely, the term

‘widespread’, reinforced by the French authentic text of the Rome Statute ‘généralisée™

, Imposes a
tequirement of scale and breadth."” Therefore, an attack involving ‘multiple acts’ should not
automatically satisfy the threshold of being ‘widespread’, the text requires the multiple acts to also be of

a broad or large-scale nature.

To further solidify the ordinary meaning of article 7 of the Rome Statute, a linguistic comparison of the
Statute’s authentic texts confirms a unified legal threshold. Under article 33(3) of the VCLT, the terms
of a treaty are presumed to carry the same meaning across all authentic languages.'”" In the French text
of Article 7(1), the contextual requirement of a widespread attack is rendered as ‘généralisée’.'”® Read

% Rome Statute (n 1).

% Rome Statute (n 1), Art 7(1)(a)-(e).

7 ibid, Art 7(2)(a).

%8 ibid.

99 ibid, Art 128.

100 Statut de Rome de la Cour pénale internationale (adopted 17 July 1998, entered into force 1 July 2002) 2187 UNTS 3.
While the English and French texts of the Rome Statute are equally authentic, this analysis consults the French version for
comparative purposes pursuant to article 33(3) of the VCLT.

101 Vienna Convention (n 72).

102 Statut de Rome (n 100).
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together, these terms confirm a shared linguistic understanding that the attack must be of a broad, large-
scale, or general nature."” Similarly, the definitional elements of the attack found in Article 7(2)(a)
demonstrate clear textual coherence. The English requirement of a ‘course of conduct’ is expressed in
French as ‘le comportement’. Both terms mean a pattern of behaviour rather than a random, isolated
act.'” Furthermore, the English requirement of a ‘multiple commission of acts’ reflects the French
phrasing ‘en la commission multiple d'actes’'” Consequently, reading the authentic texts together
linguistically reinforces that a ‘widespread attack’ under article 7 of the Statute inherently requires a
behavioural pattern involving the commission of numerous, non-isolated acts.

Furthermore, VCLT article 31(1) requires that this textual and contextual meaning be interpreted in light

106

of the treaty’s overarching object and purpose.™ The purpose of the Rome Statute, as declared in its

Preamble, is to end impunity for ‘unimaginable atrocities that deeply shock the conscience of humanity’
and to punish only ‘the most setious crimes of concern to the international community as a whole’."”
Interpreting the ‘widespread’ elements as a requirement for broad, large-scale criminality aligns with this
purposive goal. It serves as the important jurisdictional threshold of article 7. By demanding a massive
scale, the ‘widespread’ requirement effectively draws the line between severe domestic crimes, which

18 “and true

remain the responsibility of national courts under the Statute’s principle of complementarity
international crimes against humanity. Importantly, this purposive approach is strictly limited by the
principle of legality. As established, interpreting the object and purpose of a criminal provision under
article 31(1) VCLT must be confined to the specific ‘mischief the prohibition was intended to address."”
While the Preamble resolves to ‘put an end to impunity’, this broad, abstract goal cannot be used to
bypass the ‘widespread’ requirement.'"’ The specific ‘mischief article 7 was drafted to address was large-
scale or systematic violence against civilians and while isolated acts are excluded from its scope, the
‘singular effect of an inhumane act of extraordinary magnitude’, such as the detonation of a single nuclear
bomb, arguably aligns with the ‘mischief’ the prohibition intended to cover. However, the overarching
object and purpose cannot in itself justify the Court’s jurisdiction to include a singular act of extraordinary

magnitude if it does not meet the strict threshold of ‘widespread’ under article 7(1).

Finally, pursuant to article 31(2)(a) VCLT, the context of a treaty extends beyond its immediate text to
include any agreements or instruments made in connection with its conclusion. For the Rome Statute,
this necessitates cross-referencing the Elements of Crimes document. The introduction to article 7 within
the Elements of Crimes reiterates that crimes against humanity are ‘among the most serious crimes of
concern to the international community as a whole’.!"! Structurally, this context reinforces the linguistic
conclusion regarding the term ‘widespread’. It confirms that the ‘multiple commission of acts’

103 “généralisée” in Collins French-English Dictionary (online edn, HarperCollins), <
https://www.collinsdictionary.com/dictionary/french-english /g% C3%A9n%C3%A9ralis%0C3%A9> accessed 22 April
2026; “widespread” in Merriam-Webster Dictionary (online edn, Merriam-Webster), < https://www.mertiam-
webster.com/dictionary/widespread>, accessed 23 April 2026.

104 “le comportement” in Collins French-English Dictionary (online edn, HarperCollins), <
https://www.collinsdictionary.com/dictionary/french-english /comportement™> accessed 22 April 2026.

105 “commission” in Collins French-English Dictionary (online edn, HarperCollins), <
https://www.collinsdictionary.com/dictionary/french-english/commission> accessed 22 April 2026
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requirement for the attack element under article 7(2)(a) of the Statute arguably extends the definition
beyond an isolated or ordinary ctiminal act.'?

The Elements of Crimes also clarify how the ‘multiple commission of acts’ requirement relates to the
perpetrator’s conduct. The actus reus for the crime against humanity of murder under article 7(1)(a) is
defined as ‘the perpetrator killed one or more persons’, and a footnote to that provision specifies that
‘the term “killed” is interchangeable with the term “caused death’. Two consequences follow. First, a
single physical act by the perpetrator can satisfy the actus reus of murder regardless of whether it results
in one or many deaths. Second, and consequently, the ‘multiple commission of acts’ referenced in article
7(2)(a) is best read as referring to the outcomes of the perpetrator’s physical conduct rather than to the
number of physical acts performed. On this reading, the ‘widespread’ element of article 7(1) requires
those outcomes to reach a massive or large-scale threshold warranting international intervention, rather
than imposing a strictly quantitative requirement on the perpetrator’s physical acts.'”’

Ultimately, interpreting the ‘singular act of extraordinary magnitude’ threshold requires returning to the
strict protection of article 22(2) of the Rome Statute. The principle of nullum crimen sine lege prohibits the
expansion of criminal definitions by analogy and requires that any residual ambiguity be resolved in
favour of the accused.'* One reading of article 7 would possibly treat ‘widespread’ as merely mirroring
the numerical requirement of ‘multiple commission of acts’ under article 7(2)(a), thereby excluding any
‘singular effect of an inhumane act of extraordinary magnitude’ from the ICCs jurisdiction. The preceding
analysis demonstrates this reading to be both textually weaker, as it risks rendering ‘widespread’
redundant, and inconsistent with the structure established by the Elements of Crimes, which ties the
actus reus of the underlying offences to outcomes rather than to distinct physical acts. The interpretation
advanced here is therefore not a forced alternative chosen to circumvent the text, but the reading that
gives effect to it. This interpretation does not breach the limits of the principle of nullunz crimen sine lege. 1t
does not redefine ‘widespread’ or ‘multiple commission of acts’ by analogy, rather, it gives effect to a
distinction already present in the text of article 7(1)(a) between the perpetrator’s physical conduct and
the legal acts that conduct produces. The principle of nullun: crimen sine lege does not preclude contextual
or logical reasoning drawn from the statutory text in order to resolve interpretative ambiguities.'”

Linguistically, ‘widespread’ is defined as ‘widely extended or spread out™'

, and its ordinary meaning does
not inherently preclude a single physical act of extraordinary magnitude whose outcomes affect a
multiplicity of victims. What article 22(2) does exclude is the opposite: treating a singular physical act
with a singular legal outcome, i.e., one perpetrator, one victim, one offence, as ‘widespread’. That,

regardless of the act’s magnitude or brutality, the text does not permit.'"’
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53. The ICC’s Treatment of the ‘Singular Act of Extraordinary
Magnitude’ Threshold

5.3.1. From the Ad Hoc Tribunals to the Rome Statute

As established in the introduction of this thesis, the Pre-Trial Chamber in the Sizuation in the Republic of
Kenya interpreted the widespread element to include the ‘singular effect of an inhumane act of
extraordinary magnitude’. The Chamber relied on ICTY jurisprudence'® in establishing that the
widespread (or systematic) element excludes isolated or random acts and continued to assert that ‘only
the attack, and not the alleged individual acts are requited to be “widespread””. " In a subsequent
paragraph, the Chamber then clarified that the widespread element refers to both the large-scale nature
of the attack and the number of victims. It notes that the assessment is based on individual facts rather
than being strictly quantitative or geographical, ultimately allowing an attack to be defined as either the
‘cumulative effect of a series of inhumane acts or the singular effect of an inhumane act of extraordinary

magnitude.”'”’

While the Pre-Trial Chamber in the Sizuation in Kenya explicitly adopted the ILC Draft Code commentary
and the language of the ICTY regarding the ‘singular effect of an inhumane act of extraordinary
magnitude’, subsequent ICC jurisprudence ultimately interpreted this concept through the lens of the
statutory language of the Rome Statute. As affirmed by the Chamber in the Bezba Confirmation Decision,
article 7(2)(a) of the Rome Statute explicitly defines an ‘attack directed against any civilian population’ as
a ‘course of conduct involving the multiple commission of acts referred to in paragraph 1...”."*! This
‘course of conduct’ requirement has consistently been interpreted by the ICC as a mechanism to exclude
isolated or random acts. In the Gbagho Confirmation Decision, the Chamber emphasised that a course of
conduct ‘embodies a systematic aspect as it describes a series or overall flow of events as opposed to a
mere aggregate of random acts’.'* The conceptualisation of a ‘series or flow of events” would suggest
that what is required for an attack to be considered crimes against humanity, it needs to be widespread
in that there exists several acts, or events, which challenges the viability of the ‘singular act of
extraordinary magnitude’ threshold fulfilling the contextual element of widespread. This was reinforced
in the Ongwen and Ntaganda Trial Judgments, which both held that the drafting of article 7 is specifically
‘meant to cover a series or overall flow of events, as opposed to a mere aggregate of random of isolated

acts’.!?

In a notable attempt to reconcile the possibility of a singular act with the statutory requirement of
‘multiple commissions’, the ICC has drawn a distinction between a ‘single isolated act’ and a ‘single event’.
In the Katanga Trial Judgement, the Chamber clarified that while a course of conduct cannot be a ‘single
isolated act’, a ‘single event may well constitute an attack within the meaning of Article 7(2)(a)’."**

Crucially, however, this single event can only qualify as an attack ‘provided that the other elements of

118 When establishing the threshold for singular acts, the Chamber relied on the Blaskic, Kordié and Cerkez, and Blagojevi and
Joki¢ Trial Judgements.
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that article are met’, specifically ‘where established that it involved such multiple commissions of acts’.'*

Thus, the ICC reconciled the threshold for singular acts from the jurisprudence of the ICTY by
functionally transforming it: a singular event of extraordinary magnitude can constitute an attack, but only
because that event inherently contains the ‘multiple commission’ of underlying acts.

5.3.2. The ICC in Practice

The ICC has, in its jurisprudence, established a quantitative threshold that would seem to preclude
convictions based on a singular act. The Chamber in the Bemba Trial Judgment, for instance, explicitly
stated that the multiple commission requirement ‘indicates a quantitative threshold requiring “more than
a few”, “several” or “many” acts”.”” In the Ntaganda Trial Judgment, the Chamber reiterated this, noting
that the acts ‘must satisfy the required quantitative threshold” cumulatively.”” Furthermore, the ICC’s
interpretation of the ‘widespread’ condition further distances the Court from the threshold for singular
acts. Across its jurisprudence, the ICC has consistently defined widespread as indicating the ‘large-scale
nature of the attack and the number of targeted persons’.'”® Chambers have repeatedly affirmed that a
widespread attack must be ‘massive, frequent, carried out collectively with considerable seriousness and
directed against a multiplicity of victims’.'"” For instance, in the Ruto et a/ Confirmation Decision, the
Chamber found the attack widespread precisely because the evidence showed it was ‘massive, frequent...
and directed against a large number of civilian victims’, citing the large geographical scope and the high
number of murders and property destruction.”” Similarly, the Chamber in the Gbagbo Confirmation
Decision found the attack to be widespread because it ‘involved a large number of acts’ and ‘victimised

a significant number of individuals’.'’!

Much like the jurisprudence of the ICTY, the explicit inclusion of the ‘singular effect of an inhumane act
of extraordinary magnitude’ in the Situation in the Republic of Kenya appears to function purely as
theoretical obiter dicta. In practice, the ICC has not yet been required to apply the threshold to a singular
act of the magnitude its formulation contemplates, in every case to date, the ‘widespread’ element has
been satisfied through the multiplicity of underlying physical acts. As the Katanga Trial Chamber required,
isolated acts that ‘clearly differ in their nature, aims and consequences from other acts that form part of
an attack, fall out with article 7(1)”."”* The individual acts must be committed ‘as part’ of the widespread
(or systematic) attack, requiring an objective assessment of the acts' characteristics, aims, and
consequences to establish a nexus.'”

Consequently, while the Court theoretically acknowledges that a single evens could satisfy the threshold,
it strictly requires that event to encompass a multiplicity of underlying acts and victims. Current ICC
jurisprudence defines the ‘widespread’ element primarily through frequency and scale and establish a
‘multiple commission’ threshold that necessitates ‘more than a few’ acts. However, by maintaining that a

125 Prosecutor v Katanga (n 6), para 1101.

126 Prosecutor v Bemba (n 4), para 150.

127 Prosecutor v Ntaganda (n 123), para 663.

128 See e.g., Prosecutor v Ongwen (n 123), para 2681; and Prosecutor v Gbagbo (n 4), para 222.

129 Prosecutor v Bemba (n 4), para 163; Prosecutor v Bemba (n 121), para 83; Prosecutor v Gbagbo (n 4), para 222; and, Prosecutor v
Ntaganda (n 123), para 691.

130 Prosecutor v Rato et al (Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute)
ICC-01/09-01/11-373 (23 January 2012), patras 176-177.

U1 Prosecutor v Gbagbo (n 4), para 224.

132 Prosecutor v Katanga (n 6), para 1124.

133 Prosecutor v Ntaganda (n 123), para 696.



27

singular act of extraordinary magnitude may also satisfy this element, the Court creates a divide between
strictly excluding isolated acts and accommodating singular atrocities of exceptional gravity.

5.4. Synthesis: The Factual Event and the Legal Act

The preceding VCLT analysis established the strict textual boundary under article 7(2)(a) of the Rome
Statute in that an attack directed against a civilian population must inherently involve a ‘course of conduct’
featuring the ‘multiple commission of acts’."’* Consequently, a VCLT interpretation governed by the
principle of nullum crimen sine lege prohibits expanding the definition of crimes against humanity to
encompass a purely isolated, singular legal act.”” However, as demonstrated by the Chamber in the
Situation in the Republic of Kenya and subsequent jurisprudence, the ICC has simultaneously attempted to
preserve the ad hoc tribunal legacy of acknowledging that the ‘singular effect of an inhumane act of

extraordinary magnitude’ can theoretically satisfy the widespread element.'

Reconciling this apparent
jurisprudential contradiction requires a definitive legal distinction between a singular factual event (the

physical conduct) and a singular legal ac (the enumerated crime).

The ambiguity surrounding the ‘singular act of extraordinary magnitude’ threshold suggest a fundamental
issue of terminology, as the word ‘act’ is frequently used to describe both the physical execution of a
crime and the legal classification of the crime itself. To align the strict textual requirements of the Rome
Statute with its broader purposive goal of preventing impunity for mass atrocities, a clear line must be
drawn between the elements of the attack and its legal results."”’ As articulated by the Chamber in the
Katanga Trial Judgment, while a ‘course of conduct’ cannot be reduced to a single isolated act of ordinary

criminality, a ‘single event’ may well constitute an attack within the meaning of article 7(2)(a)."**

Crucially,
however, this single event qualifies as an attack only if it intrinsically contains the ‘multiple commissions

of acts’ required by the Statute.'”

Before applying this distinction to a concrete scenario, the term ‘extraordinary magnitude’ itself requires
clarification. Neither the Rome Statute nor the Elements of Crimes define what makes an act
‘extraordinary’, and ICC jurisprudence has employed the concept descriptively rather than analytically.'*’
The risk of leaving the term undefined is circularly, if the ‘widespread’ element is held to be satisfied
because the act is of ‘extraordinary magnitude’, and ‘extraordinary magnitude’ is in turn defined as that
which renders an act ‘widespread’, the analysis collapses into tautology. To avoid this, ‘extraordinary
magnitude’ must be situated on the factual side of the factual/legal distinction developed above. It is best
understood as a feature of the physical act itself and its immediate consequences, defined at minimum
by: (i) a quantitatively massive effect on the number of victims affected by the singular physical act; (ii) a
qualitative grave seriousness of harm inflicted, such that the consequences fall within the ‘most serious
crimes of concern to the international community as a whole’ contemplated by the Preamble of the
Statute; and (iii) a sufficient concentration in time and space for the physical act to constitute a singular
occurrence under the distinction in the Kazanga Trial Judgment between a ‘single isolated act’ and a ‘single
event’."" So construed, ‘extraordinary magnitude’ is neither a separate jurisdictional element added to
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article 7(1), nor an independent legal threshold that displaces existing requirements. It is the empirical
features of a single physical act whose outcomes are capable of satisfying the legal criteria already
established in the Bemba and Ntaganda Trial Judgments, that the attack be ‘massive, frequent, carried out
collectively with considerable seriousness and directed against a multiplicity of victims’'** So, the
relationship between ‘extraordinary magnitude’ and ‘widespread’ is causal rather than repetitive. The
magnitude of the physical act generates consequences which are then legally evaluated as ‘widespread’,
without magnitude itself being a substitute for that legal evaluation.

The application of this synthesis is most clearly illustrated when observing methods of mass casualty.
Considering the theoretical scenario of a perpetrator detonating a single nuclear bomb onto a densely
populated area resulting in the deaths of several thousands of people. Factually, the perpetrator engages
in a singular, localized physical event (or act), i.e., the physical motion of detonating the bomb. However,
according to the jurisprudence of the ICC, that single physical event does not constitute a singular ‘act
of murder’ under article 7(1)(a). Instead, as the nuclear bomb explodes, that singular physical event (or
act) generates thousands of distinct, simultaneous legal acts of murder (or a massive act of extermination
under article 7(1)(b)). Because the attack victimizes a multitude of individuals, it immediately satisfies the
quantitative ‘multiple commission of acts’ baseline demanded by article 7(2)(a).

However, as established in section 5.2.2., satisfying the numerical ‘multiple commission of acts’ baseline
does not, on its own, satisfy the ‘widespread’ requirement of article 7(1). The two elements cannot be
merged without rendering ‘widespread’ redundant. The ‘widespread’ element imposes an independent
requirement of scale and breadth, which must therefore be assessed on its own terms. In the case of a
‘singular act of extraordinary magnitude’, this requirement is independently satisfied not by the
multiplicity of resulting legal acts, but by the qualitative character of those acts when measured against
the criteria set out by the Chambers in the Bewba and Ntaganda Trial Judgments.'* The resulting offences
are massive in casualty count, are committed co/lectively in the sense that they constitute a single concentrated
assault on the civilian population rather than a series of distinct occurrences, are of considerable serionsness
given the gravity of the harm inflicted, and are directed against a multiplicity of victims across the targeted
population."* It is precisely the ‘extraordinary magnitude’ of the physical acts, as defined above, which
ensured that each of these ‘scale and breadth’ criteria is independently met. Without such magnitude, the
multiplicity of legal acts produced by a single act would remain numerical only, and thus insufficient to
satisfy the contextual element of ‘widespread’. The ‘extraordinary magnitude’ of this event is therefore
what functionally transforms it from a singular physical action into a multiplicity of underlying acts that
is not only numerous, but genuinely widespread in the sense required by article 7(1).

Ultimately, this interpretive outcome demonstrates that the ICC has not abandoned the strict textual
limits of the Rome Statute, nor has it engaged in unlawful judicial expansion. The ‘singular effect of an
inhumane act of extraordinary magnitude’ survives under the Rome Statute framework, but strictly as a
description of a factual event, not a legal one. The strict limit of the principle of nullum: crimen sine lege
remains intact, a truly isolated, singular legal act targeting a single individual, no matter the political
significance, total brutality, or intent behind that specific act, can never legally satisfy the ‘widespread’ or
‘multiple commission’ thresholds of article 7. By drawing a sharp distinction between a factual event and
the resulting multiplicity of legal crimes, the ICC effectively maintains the jurisdictional threshold for
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crimes against humanity, separating them from severe domestic offenses while strictly preserving the

rights of the accused against retroactive legal expansion under article 22(2) of the Statute.'*
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Conclusion

This thesis has set out to determine whether the ICC can prosecute a singular catastrophic event, such
as the single act of detonating of an atomic bomb, under the ‘widespread’ element of article 7 of the
Rome Statute, without violating the foundational rights of the accused. The tension between the textual
limitations of the Rome Statute and the functional necessity to prosecute contemporary mass-casualty
events has generated substantial debate within international criminal law. While it is well established that

single or isolated acts fall outside the Court’s jurisdiction'*’

, the assertion that the ‘singular effect of an
inhumane act of extraordinary magnitude’ can fulfil the element of ‘widespread” has remained a persistent,
if legally ambiguous, contestation in international criminal jurisprudence. Therefore, this thesis aimed at
answering the following question: Does the ‘widespread’ element in article 7 of the Rome Statute legally encompass

the ‘singular effect of an inbhumane act of extraordinary magnitude?

It can be established that the origin of this ambiguity originates from the conceptual shift during the
ILC’s drafting process of its Draft Code of Crimes against the Peace and Security of Mankind. The ILC,
as well as participating Member States, moved beyond the strict plural-offence requirement of the post-
WWII jurisprudence for crimes against humanity as it was recognized that contemporary mass-casualty
events might not strictly mirror the systematic structures of the Nazi regime. Consequently, the ‘singular
effect of an inhumane act of extraordinary magnitude’ threshold for single acts was introduced in the
ILCs commentary to its 1996 Draft Code as a theoretical compromise to elevate a single act of extreme
gravity to a matter of international concern. However, in practice, the ad hoc tribunals, building on the
ILCs Draft Code, has interpreted ‘widespread’ differently and even constrained the singular act threshold.
The ICTY refer to the threshold verbatim while strictly requiring a clear nexus between any single act
and a broader contextual attack. While merely obiter dictum, the tribunal omits from explaining how a
single act can be part of a broader contextual attack without that attack involving further acts while still
constituting crimes against humanity. Conversely, the ICTR never entertains the ‘singular act of
extraordinary magnitude’ threshold but instead ensures the exclusion of single acts by tying the physical
acts and the perpetrator’s intent to a broader widespread attack.

The adoption of the Rome Statute codified an even stricter textual boundary than its predecessors. Under
article 7(2)(a), an attack directed against a civilian population must inherently involve a ‘course of conduct’
featuring the ‘multiple commission of acts’. A strict interpretation under the Vienna Convention on the
Law of Treaties, governed by the principle of nullum crimen sine lege, suggests that confirming that the
‘widespread’ element legally encompasses the ‘singular effects of an inhumane act of extraordinary
magnitude’ would, while not necessarily amounting to expansion by analogy, risk violating the principle
of strict interpretation. This tension reflects the doctrinal divide identified throughout this thesis. Scholars
such as Hall & Stahn and Ambos & Werle invoke the doctrine of ‘concurrence of offences’ to argue that
a singular physical action resulting in mass casualties generates a multiplicity of offences sufficient to
satisfy article 7(2)(a), reframing the ‘widespread’ element around scale and victim multiplicity rather than
the frequency of the perpetrator’s physical acts. Badar, by contrast, emphasises that the explicit wording
of the Statute imposes a textual baseline that, when read through nullun crimen sine lege, appears to preclude
precisely this kind of conceptual bridging.

146 See section 5.3.
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The interpretative outcome developed in Chapter 5 demonstrates that this doctrinal impasse is, in fact,
resolvable without abandoning the strict textual limits of the Rome Statute or engaging in unlawful
judicial expansion. The ambiguities surrounding the ‘singular act of extraordinary magnitude’ threshold
can be reduced to a terminological flaw, conflating the physical execution of a crime with its legal
classification. While a ‘course of conduct’ cannot be reduced to a single isolated act of ordinary
criminality, a single factual event may well constitute an attack within the meaning of articles 7(1) and
7(2)(a), provided it intrinsically contains the prerequisite ‘multiple commissions of acts’. In this respect,
the interpretative analysis maintains the functionalist intuition of Hall & Stahn and Ambos & Werle,
while simultaneously honouring Badar’s textual concerns: the multiplicity demanded by the Statute is
located not in the perpetrator’s physical conduct, but in the legal consequences flowing from it.

The answer to this thesis’s research question can be best illustrated with an example of mass casualty,
such as the detonation of a nuclear bomb. Factually, the perpetrator engages in the singular, localised
physical act of detonating the bomb. However, this single physical act of detonation does not constitute
a singular act of murder under article 7(1)(a) of the Rome Statute. Rather, as this thesis has shown, the
extraordinary magnitude of the act transforms it into a massive multiplicity of underlying legal acts as the
outcome of that single physical act on behalf of the perpetrator. Because the attack simultaneously
victimises a multitude of individuals, it immediately satisfied the quantitative ‘multiple commission of
acts’ threshold demanded by article 7(2)(a). Crucially, however, satisfying that numerical baseline does
not, on its own, satisfy the distinct scale and breadth requirement of ‘widespread’ under article 7(1).
Where otherwise, the ‘widespread’ element would collapse into the ‘multiple commission of acts’ element
and be rendered redundant. The ‘widespread’ element is independently satisfied in this scenario only
because the ‘extraordinary magnitude’ of the underlying physical act, understood as a factual property
characterised by mass casualty effect, gravity of harm, and temporal-spatial concentration, ensures that
the resulting offences meet the qualitative threshold articulated in Bemba and Katanga. They are massive,
collectively executed, of considerable seriousness and directed against a multiplicity of victims. It is
therefore not the mere multiplicity of legal acts, but the extraordinary magnitude of the physical event
that produces them, which carries the singular act across the ‘widespread’ threshold of article 7(1). The
‘widespread’ element under article 7 of the Rome Statute thus legally encompasses the ‘singular effect of
an inhumane act of extraordinary magnitude’. The concept survives, but strictly as a description of a
factual event, not a legal one.
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